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A somewhat mooted question as to im- 
peachment of witnesses recently divided al- 
most equally the members of the court of 
appeals of Kentucky in the case of Welch v. 
Commonwealth, 60 S. W. Rep. 948. The 
decision of the majority substantially is that 
under the code of that State, which applies to 
criminal as well as civil cases, providing that 
a witness may be impeached ‘‘by contra- 
dictory evidence, by showing that he has 
made statements different from his present 
testimony, or by evidence that his general 
reputation for untruthfulness or immorality 
renders him unworthy of belief; but not by 
evidence of particularly wrongful acts, ex- 
cept that it may be shown by the examina- 
tion of a witness, or record of a judgment, 
that he has been convicted of a felony,’’ it 
was error to permit the commonwealth to 
impeach a witness for defendant by proving 
by an officer that he had a warrant for the 
arrest of the witness, and then allowing the 
prosecuting attorney to read the warrant to 
the jury. Three of the members of the court 
dissent in a vigorous and exhaustive opinion 
written by Hobson, J. 





Just how far a creditor is entitled to go in 
publishing to the world the fact that his 
debtor owes him a given amount which he 
declines to pay, is a subject of some dispute, 
although the general tendency appears to be 
in favor of the restriction of the right. Thus 
in White v. Parks, 93 Ga. 633, and Muetze 
vy. Tuteur, 77 Wis. 236, it was held that the 
members of an association were responsible 
where it could be shown that plaintiff's name 
had been inserted in a list which purported 
to give the names of individuals who were in 
the habit of not paying just claims. In the 
case of Weston v. Barnicoat, 175 Mass. 454, 
it was held that a member of a merchants’ 
protective association is responsible for the 
acts of its officers in placing the name of an- 
other member on a blacklist when he sent 
them the name for that purpose. Nor will 
the fact that such debt exists constitute any 
defense, as the publication imported a gen- 





eral habit of not paying debts. The two 
first mentioned cases differ from the Weston 
decision in that it was not shown that de- 
fendant had himself given the name to the ~ 
officers of the association for insertion. In 
the Massachusetts case the poiut did not 
arise as to whether, such publications are 
libelous per se, as there was proof of special 
damage. Hartnett v. Plumbers’ Supply As- 
sociation, 169 Mass. 229; Reynolds v. 
Plumbers’ Material Protective Association, 
30 Misc. Rep. 709 ; MeIntyre v. Weinert, 195 
Pa. 52 ; Nettles v. Somervell, 6 Tex. Civ. App. 
627, hold such communications libelous per 
se. To the contrary, however, is Windisch- 
Muhlhauser Brewing Co. v. Bacon, 53 S. W. 
Rep. 520. 





The Supreme Court of the United States 
has recently rendered an opinion in the case 
of Tyler v. Massachusetts Court of Registra- 
tion, involving the Torrens Land Registra- 
tion Act of that State, which is of interest and 
value in those States wherein enactments of 
that character have been passed or agitated. 
In this case it appeared that Tyler petitioned 
the Supreme Court of the United States for 
a writ of prohibition, claiming to own land, 
the boundaries of which might be disturbed 
by the registration of a title which had been 
petitioned for by one Gould and another in 
the court of land registration. 

The petition alleged that the Massachu- 
setts land registration act was contrary to 
the constitution of the United States in mak- 
ing a decree of confirmation of title conclu- 
sive on persons having an interest in the 
land, though they may have had no notice of 
the proceedings for registration; thus in 
effect depriving such persons of their prop- 
erty without due process of law; and that 
the act was also invalid in that it gave judi- 
cial powers to the recorder and assistant re- 
corders, who were not judicial officers, under 
the constitution of Massachusetts. The 
Supreme Court of Massachusetts denied the 
petition, holding against these contentions. 
The case was taken to the United States 
Supreme Court by writ of error. The court 
say that by his own showing the petitioner 
had knowledge of the proceedings in the 
court of registration, and had he appeared 
and defended his rights in that court he 
might not have had anything to complain of. 
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Had that court decided against him he could 
have appealed to the Supreme Court of 
Massachusetts, which might have given him 
relief; but if it should be made to appear 
that a right had been denied to him by that 
court under the fourteenth amendment, he 
might have brought his case to the Supreme 
Court of the United States by writ of error. 
But the court is not empowered to decide 
moot questions or abstract propositions, or 
to declare for the government of future 
cases, principles of law which cannot affect 
the result as the thing in issue in the case 
before it. From this opinion Mr. Justice 
Fuller files a vigorous dissenting opinion, in 
which Mr. Justice Harlan, Mr. Justice 
Brewer and Mr. Justice Shiras concur. 








NOTES OF IMPORTANT DECISIONS 


CRIMINAL LAW—PERJURY BEFORE DE Facto 
OrFICER.—Not a great while ago we referred to 
@ somewhat novel question of criminal law 
which had arisen in the courts. See 51 Cent. Law 
Jour. 81. The Supreme Court of Oklahoma has 
recently passed upon a similar question, viz., 
as to perjury committed before a dc facto court. 
The case was Morford v. Territory, 63 Pac. Rep. 
958, and the conclusion of the court was that 
perjury cannot be assigned upon the alleged 
false testimony of a witness, given in the course 
of a trial, where the court has no jurisdiction of 
the offense charged or of the defendant. But if 
the proceedings are merely erroneous or void- 
able, even if there be such irregularities or de- 
fects as would require a reversal of the cause on 
appeal, false testimony given in the course of 
such trial, if material, does constitute perjury. 
That where an office exists under the law, 
and a person is elected to fill such office, and 
duly qualifies and enters upon the discharge of 
his official duties, he is a de facto officer, and his 
acts are valid, notwithstanding the fact that he 
may not possess all the necessary qualifications 
as prescribed by the statute to fill such office, 
and that the official acts of a de facto officer are 
recognized as valid on the high ground of public 
policy, and for the protection of those having 
official business to transact; and the acts of such 
de facto officer cannot be collaterally attacked. 
The following is from the opinion: 

‘*But, notwithstanding the fact that the pro- 
bate judge. was not a licensed attorney at the 
time he was elected, there is no question that at 
the time said cause was tried in the probate court 
he was a de facto probate judge of said county, 
and had full power and authority to try said 
cause and administer oaths to witnesses. The 


acts of a de facto officer are as valid and effective, 
when they concern the public or rights of third 





persons, as though they were officers de jure. 
Where an office exists under the law, and a per- 
son is elected to fill such office, and duly quali- 
fies and enters upon the discharge of his official 
duties, he is a de facto officer, and his acts are 
valid, notwithstanding the fact that he may not 
possess all the requisite qualifications as pre- 
scribed by the statute to fill such office. In Hus- 
sey v. Smith, 99 U. 8. 20, 25 L. Ed. 314, the Su- 
preme Court of the United States, in discussing 
this subject, said: ‘An officer de facto is not a 
mere usurper, nor yet within the sanction of the 
law but one who colore officii claims and assumes 
to exercise official authority, is reputed to have 
it, and the community acquiesces accordingly. 
Wilcox v. Smith, 5 Wend. 231; Gilliam v. Red- 
dick, 4 Ired. 368; Brown v. Lunt, 37 Me. 423. Ju- 
dicial as well as ministerial officers may bein 
this position. Freem. Judgm. § 148.. The acts 
of such officers are held to be valid because the 
public good requires it. The principle wrongs 
noone. A different rule would bea source of | 
serious and lasting evils.’ In Norton v. Shelby 
Co., 118 U. 8. 425, 6 Sup. Ct. Rep. 1121, 30 L. Ed. 
178, Mr. Justice Field, in delivering the opinion 
of the court upon this subject, said: ‘Where an 
office exists under the law, it matters not how 
the appointment of the incumbent was made, so 
far as the validity of hisacts are concerned. It 
is enough that he is clothed with the insignia of 
the office, and exercises its powers and functions. 
As said by Mr. Justice Manning, of the Supreme 
Court of Michigan, in Carleton v. People, 10 
Mich. 259: ‘‘Where there is no office there can be 
no officer de facto, for the reason that there can 
be none de jure. The county offices existed, by 
virtue of the constitution, the moment the new 
county was organized. No act of legislation was 
necessary for that purpose. And all that is re- 
quired, when there is an office, to make an officer 
de facto, is that the individual claiming the office 
is in possession of it, performing its duties, and 
claiming to he such officer under color of an elec- 
tion or appointment, as the case may be. Itis 
not necessary his election or appointment should 
be valid, for that would make him an officer de 
jure. The official acts of such persons are recog- 
nized as valid on grounds of public policy, and 
for the protection of those having official busi- 
ness to transact. * - *? In a very recent case, 
Mr. Chief Justice Fuller, in discussing this sub- 
ject in Ex parte Ward,173 U. S. 452,19 Sup. Ct. Rep. 
459, 43 L. Ed. 765, announced the following rule: 
‘Where a court has jurisdiction of an offense and 
of the accused, and the proceedings are other- 
wise regular, a'conviction is lawful, although the 
judge holding the court may be only an officer 
de facto; and the validity of the title of such judge 
to the office, or his right to exercise the judicial 
functions, cannot be determined on a writ of 
habeas corpus.’ The learned judge also declared 
in this case that ‘the title of a person acting with 
color of authority, even if he be not a good officer 
in point of law, cannot be collaterally attacked.’ 
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Conceding that the probate judge who tried 
Martin for criminal libel and administered the 
oath to the appellant when the alleged false 
testimony was given, and upon which the per- 
jury is assigned, was only a de facto officer, his 
acts while exercising the duties and functions of 
a probate court were valid; and his acts could 
only be attacked in a direct proceeding, and not 
in a collateral manner, as attempted in this 
case.” 





EVIDENCE — X-Ray PICTURES — ADMISSI- 
BILITY. — The question arose before the Supreme 
Judicial Court of Massachusetts, in the cuse of 
De Forge v. New York, N. H. & H.R. R., 59 N. 
E. Rep. 669, as to the admissibility in evidence 
of X-ray pictures, the court holding that it was 
not error to admit same. The following is from 
the opinion of the court: 

“The remaining question relates to the ex- 
clusion of evidence offered by the defendant. As 
a result of the accident the plaintiff’s left foot 
was injured, and the prineipal inquiry at the 
trial was to the extent of the injury. The plaint- 
iff putin evidence X-ray pictures of the plaintiff’s 
two feet, printed from a glassplate. Each of the 
pictures was marked under the toes of each foot 
‘left’ and ‘right,’ respectively, both words being 
in lead pencil. One of the plaintiff’s witnesses 
explained that the representation of the foot with 
the word ‘left’ was the left foot, and represented 
the injured foot; and the other, marked ‘right,’ 
was the right foot. He then testified that there 
had been a dislocation of the bones upward, and 
that an enlargement of the bone of the. foot 
marked ‘left’ in the picture was, in his opinion, 
the result of fracture, and that the man would 
always have a weak foot, and would not be able 
to perform the duties of a freight brakeman. On 
cross-examination he testified that, leaving out 
the question of fracture, there was no reason why 
the plaintiff could not have a perfectly useful 
foot; and that, leaving the pictures out, there 
was nothing to the eye to disclose any fract- 
ures, although he had suspicions as toa fracture. 
The defendant contended, and offered to show, 
that the X-ray placed the right foot upon the 
right side of the plate, and the left foot upon 
the left side of the plate, and that in printing 
sensitized paper the objects would be reversed ; 
and that, as matter of fact, the pictures show- 
ing an enlargement were pictures of the right 
foot, instead of the left. This evidence was ex- 
cluded. Immediately before this the defendant 
had offered the glass plate from which the 
plaintiff's pictures were taken, and this was ex- 
cluded. Subsequently other pictures printed 


from the same plate were offered in evidence, 
and were excluded. No reason appears in the 
exceptions why the evidence offered by the de- 
fendant was excluded, and we can see no reason 
why the plate from which the pictures put in 
evidence by the plaintiff were printed should 
not have been 


admitted. It was produced by 





the photographer who made the pictures. The 
ground urged by the plaintiff against its ad- 
mission was that it had on it the letters ‘R’ and 
‘L,’ which had been put on since the pictures 
put in evidence by the plaintiff had been 
printed. These letters did not in any way ob- 
scure the portion of the left'foot in controversy, 
and were certainly no more objectionable than 
the letters added in pencil to the plaintiff's 
pictures. 

It is further contended by the plaintiff that 
there was some doubt as to the manner in which 
the plate was made, and that the judge might 
have excluded it for that reason. Wesee noth- 
ing in the exceptions to substantiate this claim. 
If it were true, then the plaintiff's pictures 
should not have been admitted. Itis entirely 
clear from the testimony that the picture on the 
glass plate was not taken by alens, but by an 
X-ray machine; and that it was the impression 
of a shadow, nota reflection on an object; the 
plate being below the feet, and the light above 
them. When pictures were printed from the 
plate, the position of the feet would be reversed ; 
and this would have been demonstrated had the 
plate and the pictures taken by the defendant 
been admitted. The plaintiff assumed from his 
marking on the pictures admitted that the feet 
as represented on the plate were reversed, which 
is not in accordance with the testimony given by 
his own witnesses as to the manner in which the 
impression on the plate were produced. 

Lastly, it is asserted that the judge might have 
excluded, in his discretion, the plate and the 
pictures offered by the defendant. The rule is 
thus stated by Chief Justice Gray in Blair v. 
Pelham, 118 Mass. 420: ‘A plan or picture, 
whether made by the hand of manor by photog- 
raphy, is admissible in {evidence if verified by 
proof that it is a true representation of the sub- 
ject, to assist the jury in understanding the case. 
Whether it is sufficiently verified is a prelimin- 
ary question of fact, to be decided by the judge 
presiding atthe trial, and not open. to excep- 
tion.’ Itis, therefore, in the matter of verifica- 
tion or authentication that the judge has disere- 
tion. But here there was no question of this sort. 
The plaintiff had putin two pictures printed 
from the glass plate. The defendant then of- 
fered the plate, together with two other pictures 
made from the same plate; and the evidence of 
verification was stronger in the case of the de— 
fendant’s pictures than in the case of the plaint- 
iff’s. The photographer who took the plaintift’s 
pictures testified that he did not know much 
about the X-ray; while the person who took the 
pictures for the defendant wasa physician of 
high standing, who had taken, as he testified, in 
the neighborhood of a hundred X-ray pictures, 
and had seen the majority of them developed. 
On this evidence we do not deem it possible that 
the judge could have excluded the plate or the 
pictures on the ground that they were not duly 
verified. While a picture produced by an X-ray 
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cannot be verified as atrue representation of the 
subject in the same way that a picture made by a 
camera can be, yetit should be admitted if 
properly taken. Bruce v. Beall, 99 Tenn. 303, 
41S. W. Rep. 445. The rule laid down by Chief 
Justice Gray in Blair v. Pelhain is in accord- 
ance with earlier and later cases in our reports. 
Hollenbeck v. Rowley, 8 Allen, 473; Maroy v. 
Barnes, 16 Gray, 161-163; Randall v. Chase, 133 
Mass. 210-213; Turner v. Railroad Co., 158 Mass. 
261-265, 33 N. E. Rep. 520; Com. v. Morgan, 159 
Mass. 375, 34 N. E. Rep. 458; Farrell v. Weitz, 
160 Mass. 288, 35 N. E. Rep. 783; Van Houten v. 
Morse, 162 Mass. 414-422, 38 N. E. Rep. 705, 26 L. 
R. A. 430. Itis true that the opinion in Gilbert 
v. Railway Co., 160 Mass. 403, 36 N. E. Rep. 60, 
after stating many reasons why the photograph 
offered in evidence in that case was properly re- 
jected, concludes in these words: ‘We think, at 
least, it was in the discretion of the court to re- 
ject it;’ citing Farrell v. Weitz, ubi supra. But 
the case cited was not decided on the ground 
that the judge had discretion except on the mat- 
ter of verification, and we do not think that the 
court intended to lay down a broader rule than 
that stated in Blairv. Pelham. It is also true 
that in some cases asomewhat broader rule is 
laid down. See Verran v. Baird, 150 Mass. 141, 22 
N.E. Rep.630; Harris v. City of Quincy, 171 Mass. 
472, 50 N. E. Rep. 1042; Carey v. Inhabitants of 
Hubbardston, 172 Mass. 106, 51 N.E. Rep. 521. 
An examination of the papers in these cases 
leave no doubt in our minds that the cases were 
properly decided, whether the reasons given 
were in accordance with the rule laid downin 
Blair v. Pelham orjot. In Beals v. Inhabitants of 
Brookline, 174 Mass. 1, 54 N. E. Rep. 339, where 
photographs were admitted, it was said: ‘In 
the admission of such evidence much must be 
jeft to the discretion of the presiding justice, and 
we are not prepared tosay that there was errorin 
law in permitting them to be shown to the jury.’ 
But in this, asin other matters which may be left 
generally to the discretion of the trial judge, his 
discretion is not unlimited, and the judge is not 
at liberty to disregard the rules of law by which 
the rights of the parties are governed. See 
Woodward v. Leavitt, 107 Mass. 453-460; Chand- 
ler v. Aqueduct, 122 Mags. 305. We are of opin- 
ion that the rights of the defendant in this case 
were violated, and that the glass plate, the pict- 
ures taken by the defendant, and the evidence 
offered by the defendant and excluded should have 
been admitted. It was clearly competent for the 
defendant to introduce evidence to show that the 
plaintiff's pictures showing an enlargement of 
one of the feet, and from which a witness for the 
plaintiff discovered a fracture, did not represent 
the left foot, but the right, and for this purpose 
to show the difference between an ordinary pho- 
tograph and one taken by an X-ray.” 





GUARANTY—DEFAULT BY PRINCIPAL—NOTICE 
TO GUARANTOR.—The Supreme Judicial Court 





of Massachusetts holds, in Welsh v. Walsh, 
59 N. E. Rep. 441, that in an action against 
a guarantor of rent that the landlord did not 
make demand on the guarantor for . more 
than fourteen months, and that the guaran- 
tor had suffered from not knowing that 
the rent was not paid, is no defense to the action, 
since, where guarantor’s obligation is to paya 
definite sum ata definite time, he must see that 
the sum is paid, and there is no dutyon the 
creditor to give notice to the guarantor of a de- 
fault in payment by the principal debtor. The 
court says in part: 

‘The evidence whica was excluded would have 
warranted a finding that the plaintiffs conducted 
themselves in the matter of collecting the rent 
now sued for without that care which a man of 
ordinary prudence would have devoted to it, and 
that the defendant has suffered from not knowing 
that the rent was not paid by the tenant for four- 
teen months before the plaintiffs made a demand 
upon him for it; but it would not have warranted 
a finding of fraud, or facts tantamount to fraud. 
The defendant contends that those facts would 
have made out a defense to the action, and relies 
upon astatement in the opinion of Wells, J., in 
Vinal v. Richardson, 13 Allen, 521, 522. He also 
relies upon Bank v. Haynes, 8 Pick. 423, and the 
numerous cases in this commonwealth which 
have recognized or followed that case; and also 
upon Douglas v. Reynolds,|7 Pet. 113, 8 L. Ed. 626; 
Reynolds v. Douglas, 12 Pet. 497, 9 L. Ed.1171; 
and the opinion of Matthews, J., in Davis v. 
Wells, 104 U. S. 159, 161, 26 L. Ed. 686. It is true 
that there is a statement in the opinion of Mr. 
Justice Wells in Vinal v. Richardson which sup- 
ports the defendant’s contention. In that case he 
said: ‘Formal notice is not necessary in order to 
charge the guarantor with liability. All the 
cases agree that in this respect there is a distinc- 
tion between an indorser and aguarantor. Neg- 
ligence of the holder of the guaranty in permit- 
ting the claim to slumber when the guarantor 
might reasonably suppose it had been paid when 
due, or in the usual course of business, is the real 
ground on which the guarantor is exonerated. It 
is delay without notice, not the bringing ofa suit 
without notice, that is fatal to the holder of the 
guaranty.’ But that proposition, which was 
obiter in Vinal v. Richardson, is not consistent 
with Insurance Co. v. Simmons, 131 Mass. 85, not 
cited at the argument in the case at bar, unless a 
distinction is to be drawn between a guarantor of 
rent to be paid each month and sureties on a bond 
conditioned for the monthly payment of sums to 
be collected by the principal of the bond. Insur- 
ance Co. v.Simmons was a case where suit was 
brought against the sureties on a bond, with the 
condition which I have just stated, and the de- 
fense set up was that the plaintiff had failed to 
notify the sureties that for thirteen months be- 
fore a demand was made upon them the principal 
had failed to make payment in full of the sums 
collected by him. It was held that this was not 
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a defense, and on the ground that ‘the creditor 
owes no duty of active diligence to take care of 
the interest of the surety. It is the business of 
the surety to see that his principal performs the 
duty which he -has guaranteed, and not that of 
the creditor.” The defendant’s difficulty in this 
case is to make out that a lessor owes no duty to 
one who has guaranteed the payment of rent. It 
was settled in Vinal v. Richardson, after de- 
liberate consideration, that notice to the guaran- 
tor that the tenant had not paid the rentis nota 
condition on which the guarantor’s liability de- 
pends. The defendant now contends that, though 
the guarantor becomes liable upon the default in 
payment of the rent without notice of it, yet, if 
the lessor subsequently fails to give notice of that 
defa1lt to the guarantor, and the guarantor suf- 
fers damages therefrom, the guarantor is dis- 
charged. Where no duty is owed to another, the 
disregard of ordinary care is not negligence, as 
was lately decided by this court in Lumber Co. 
v. Eldridge, 171 Mass. 516, 51N. E. Rep. 9, 41 L. 
R. A. 617. See, also, Gun-Cotton Co. v. Wilson, 
49 Law J. Q. B. 713. The defendant has under- 
taken to make out that there is a duty on the 
ereditor to give notice tothe guarantor. He has 
undertaken to establish this, in the first place, on 
general principles, which are common to all 
cases, where persons are secondarily liable. His 
proposition is that in every such case a creditor is 
bound so to conduct himself in dealing with one 
primarily liable as not unnecessarily or unrea- 
sonably to injure one secondarily liable. But no 
such duty is owed to those secondarily liable. 
The duty owed them is a much narrower one. It 
is to do no act which affects the rights to which 
the surety is subrogated on meeting his guaranty 
either in property held by the creditor as security 
for the debt guarantied, or to bring suit against 
the principal debtor. If the creditor abstains 
from doing such an act, he has performed bis 
whole duty to the surety. There is no duty upon 
a surety to take active measures to collect the 
debt from the principal debtor, or to notify the 
person secondarily liable that the principal 
debtor is in default. No authority beyond Bank 
v. Sawyer (Mass., January, 1901), 59 N. E. Rep. 
76, and Insurance Co. v. Simmons, 131 Mass. 85, 
need be cited to that point. 

There was nothing in the terms of the contract 
of guaranty in the case at bar which cast upon 
the lessor the duty of giving to the guarantor 
notice that the rent had not been paid. The 
terms of the guaranty in this case were that the 
defendant does ‘hereby guaranty to the said 
lessors, their heirs and assigns, the true and 
punctual payment of the rent, taxes, and interest 
reserved at the times and in the manner men- 
tioned, and, in default thereof, promise to pay 
the same on demand.’ That is an absolute un- 
conditional guaranty that the rent shall be paid, 
coupled with a promise to pay the same on de- 
mand being made upon the guarantor, in case 
there is a default in the payment. of rent by the 





lessee. If, therefore, there was any duty upon 
the lessor to give notice to the guarantor that the 
rent was in default, it must be found in the nature 
of the contract of a guarantor; and after the de- 
cision in Insurance Co. v. Simmons, in the nature 
of the contract of a guarantor, as distinguished 
from the contract of a surety on a bond, such as 
was before the court in that case. The difference 
between the contract of a guarantor and the con- 
tract usually entered into by a surety is that in 
case of a guarantor the promise of a person 
secondarily liable is a collateral promise to pay 
in case default is made by one who is primarily 
liable for the things guaranteed, while a surety 
contracts directly as a principal to pay thesum of 
money for which he is secondarily liable. See 
Bigelow, J., in Allen v. Herrick, 15 Gray, 274, 
285. So far as this difference is concerned, the 
contract of the surety upona bond conditioned 
for the payment of sums collected by a third 
person partakes of the nature of the contract of 
a guarantor, and not of the contract of a surety. 
Moreover, in one of the earliest cases in England 
in which it was held that notice toa guarantor 
was not a condition precedent to his liability, the 
decision was put upon the ground that no such 
duly was owed by the creditors to the guarantor. 
It is the case of Brookbank v. Taylor, in the ex- 
chequer chamber, and reported in Cro. Jac. 685. 
That was a writ of error brought in an action to 
collect rent from a guarantor. Theerror assigned 
was: ‘Because it is not alleged that notice was 
given that the other had not paid. ‘Sed non allo- 
catur,’’ for he, at his peril, ought to take cogni- 
zance of the non-payment and pay the rent; 
otherwise, the promise is broken.’ To the same 
effect, see Baron Parke in Walton v. Mascall, 18 
Mees. & W. 452, 458; and Lord Eldon in Wright 
v. Simpson, 6 Ves. 714, 734, who says: ‘But the 
surety is a guaranty, and it is his business to see 
whether the principal pays, and not that of the 
creditor.’ No distinction, therefore, can be made 
between the contract of a guarantor and the con- 
tract of a surety on a bond, so far as this question 
is concerned; and what was said in Insurance 
Co. v. Simmons is applicable to this case: ‘The 
surety is bound to inquire for himself, and can- 
not complain that the creditor does not notify 
him of the state of the accounts between him and 
his agent, for whom the surety is liable.’ Insur- 
ance Co. v. Simmons, 131 Mass. 85, 86. See, also, 
French v. Bates, 149 Mass. 73, 81, 21 N. E. Rep. 

237. There are doubtless expressions in the early 
cases in Massachusets which countenance the 
proposition that a guarantor is in all cases en- 

titled to notice of the principal debtor’s default. 

It was decided in this commonwealth in Bank v. 

Haynes that the guarantor of a note, even 

when the only person liable on it is the 

principal debtor, is entitled to such a 

notice; and, if he is damnified by not receiving it 

within a reasonable time, he is discharged. That 

case has been followed or recognized in many 

subsequent cases. Talbot v. Gay, 18 Pick. 534; 
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Sigourney v. Wetherell, 6 Mete. 553; Whiton v. 
Mears, 11 Metce. 564; Bickford v. Gibbs, 8 Cush. 
154; Parkman v. Brewster, 15 Gray, 271; Insur- 
ance Co. v. Davis, 5 Allen, 58. This rule has 
been recognized for more than 70 years, and it is 
now too late to question it. When it was first 
adopted it was assumed in England as well as in 
this commonwealth that the guarantor of a note 
had the same right to notice that an indorser 
had, the only difference between the two being 
that in the case of a guarantor notice could be 
given at any time before damage was sustained, 
and that damage from lack of notice bad to be 
proved. See Philips v. Astling, 2 Taunt. 206; 
Van Wart v. Wooley, 3 Barn. & C. 439; and the 
later case of Hitchcock v. Humfrey, 5 Man. & G. 
559. The law seems to be otherwise settled in 
England to-day. See Walton v. Mascall, 13 
Mees. & W. 72. But see Lindley, L, J., in Carter 
v. White, 25 Ch. Div. 666, citing with approval 
Byles, Bills (12th Ed.), 295, who lays down the 
Massachusetts rule. The weight of authority is 
against the Massachusetts rule. The cases are 
collected in Ames, Cas. Suretyship, 240, note 1. 
It has never been decided that the rule is one of 
general application. In Dole v. Young, 24 Pick. 
250, Clark v. Remington, 11 Mete. 361, and Page 
v. Parker, 8 Gray, 211, it was assumed that the 
rule applied in case of a general guaranty for the 
payment of goods to be subsequently purchased; 
and in Bank v. Bodman, 11 Gray, 134, it seems to 
have been assumed to be a rule of general appli- 
cation. But in none of these cases does the 
opinion rise higher than a mere obiter dictum, ex- 
ceptin the case of Clark v. Remington. Clark 
v. Remington was a case of a guaranty of goods 
to be subsequently purchased, and where no 
notice of any kind was given to the guarantor. 
The guaranty in question in that case was an offer, 
and it is settled that in such a case notice of the 
subsequent purchase must be given. See Bishop 
vy. Eaton, 161 Mass. 496, 37 N. E. Rep. 665, and 
cases there cited. Clark v. Remington may well 
stand on the ground that in that case no notice 
of the acceptance of the offer by the subsequent 
purchase was given, and it may be doubted 
whether, in a case where notice of the subsequent 
purchase has been given. so that the guarantor 
is fully informed of the details of the debt which 
he has guaranteed, notice of the principal debt- 
or’s default must also be given. I[tis not neces- 
sary to consider now whether notice must be 
given to the guarantor in cases like Lennox v. 
Murphy, 171 Mass. 370, 50 N. E. Rep. 644, in order 
to throw upon him the duty of seeing that the 
sums guaranteed by him are paid.”’ 








RIGHTS TO LAND MADE BY 
ACCRETION. 


The early writers and commentators upon 
the common law have said but little upon this 
subject. And while the Roman law seems 





to have been the source of the greater part 
of the rules governing the law of accretion 
and reliction, yet it gives us but little more 
than the foundation principles governing the 
subject. The failure of the early writers to 
attach importance to this question, and the 
limited number of reported cases, is most 
likely due to the physical conditions of the 
country. As a general rule the rivers of 
England are short and flow between high 
and well defined banks, giving little chance 
for the formation of accretion or a sudden 
change of channel. Inthe United States the 
opposite conditions exist. Here the great 
rivers of the continent flow with a swift cur- 
rent for thousands of miles through broad 
valleys, carrying the soil from the highlands 
near their source and depositing itin the’ 
valley below ; cutting the soft banks away on 
one side and depositing it on the other, and 
during the freshets, which occur annually, 
often leaving their old bed and forming a 
new channel. The great number of adjudi- 
cated cases upon this question in the Su- 
preme Court of the United States, and in the 
highest courts of the States, are evidences of 
its importance in this country. The funda- 
mental principles of the law governing this 
question, found in the civil and common law, 
have been adopted in this country with such 
modifications as the changed conditions and 
circumstances have required. On account 
of the peculiar character of the Mississippi 
and Missouri rivers, and of the soil through 
which they flow, the course being tortuous, 
the current rapid aud soil soft and un- 
protected from the action of the water, it has 
been urged that the law of accretion should 
not apply tothem. This objection is based 
upon the ground that in these rivers the 
formation of Jand by the action of the water 
is more marked in its progress than in other 
rivers. These objections have been met, and 
it has been held that the general law of ac- 
cretion is applicable to the Mississippi and 
Missouri rivers.’ 

Accretion Defined.—Accretion is the 
formation of land, whether resulting from 


natural or artificial causes, by the gradual * 


and imperceptible deposit, by the waters of a 
river or the sea, of soil or other substances 


1 Jefferies v. East Omaha Land Co., 137 U.S. 178; 
St. Clair Co. v. Lovingston, 90 U. 8.46; Cooley v. 
Golden, 117 Mo. 33. 
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capable of forming land upon the banks of a 
river or the shore of the sea ora lake. The 
terms ‘‘accretion’’ and ‘‘alluvion’’ are used 
interchangeably in most of the judicial deci- 
sions. There is, however, this distinction in 
the use of the terms, that the term ‘‘alluvion’’ 
applies to the deposit itself, while ‘‘accre- 
tion’’ denotes the act of forming the deposit.” 
The chief characteristic of accretion is that 
the formation must be by a gradual and im- 
perceptible deposit. The judicial decisions 
are unanimous in holding that in order for 
the laws governing accretions to attach the 
increase must have been gradual and imper- 
ceptible.? Much has been said with regard 
to the meaning of the phrase ‘‘gradual and 
imperceptible,’’ and many passages from the 
civil and common law® have been cited in the 
cases toexplain its meaning. It is now well 
settled that the phrase ‘‘gradual and imper- 
ceptible’ as used in the civil and common 
law, applies to the act of forming the deposit, 
and not to the deposit itself. And it is in 
this sense that the phrase is used in the 
United States, as will be seen by examining 
the test adopted by the federal court, where 
it is said, ‘‘That the test as to what is grad- 
ual and imperceptible in the sense of the rule 
is, that though the witness may see from 
time to time progress bas been made, they 
could not perceive it while the process was 
going on.’’*® This test has been adopted by 
most of the State courts where this question 
has been raised.’ 

Accretion May Result from Natural or 
Artificial Causes.—It will be seen that it is 
immaterial whether the increase was the re- 
sult of natural or artificial causes. Accre- 
tion which is the result of obstructions or 
improvements placed inthe river by third 
parties belongs to the owner of the land to 


21 Am. & Eng. Ency. of Law (2d Ed.), 467. 

3 Minton v. Steel, 125 Mo. 181; Gill v. Lydick (Neb.), 
59 N. W. Rep. 104; Trustees v. Dickson, 9 Cush. 551; 
Mulvy v. Norton, 100 N. Y. 424; Gould on Waters, 
sec. 155; 3 Wash. Real Prop. 58. 

4 Institutes of Gaius. book 2, sec. 70; Institutes of 
Justinian, Lib. 2, sec. 20; Code of Napoleon, book 2 
of Property, sec. 558. 

5 Bracton Lib., book 2, ch. 2; 2 Black. Comm. 262. 

6 St. Clair Co. v. Lovingston, 90 U.S. (23 Wall.) 46; 
Jefferies v. East Omaha Land Co., 134 U. S. 178; State 
of Nebraska v. State of Iowa, 143 U. 8. 359. 


7 Minton vy. Steele, 125 Mo. 181; Denny v. Cotton. 


(Tex.), 22 S. W. Rep. 122; Bouvier v. Stricklett 
(Neb.), 59 N. W. Rep. 550; Wallace v. Driver (Ark.), 
33 S. W. Rep. 641. 





which it has formed, just as if it had been 
caused by the natural flow of the river.* It 
would be unjust to deprive the riparian 
owner of his rights upon the river by the acts 
of parties over whom he has no control. 
There is no well settled rule upon the ques- 
tion as to whether land formed by the owner 
reclaiming the shore, by filling up and mak- 
iog improvements in front of his land, should 
be governed by the laws of accretion. This 
qaestion in fact pertains more to riparian 
rights, and the rights of the owner to build 
wharves and make improvements in front of 
his land, than to rights to land made by ace 
cretion. It may be stated as a general rule 
that where the riparian owner is allowed to 
reclaim and improve the shore in front of his 
premises to the point of navigability of the 
stream or lake, that the land so reclaimed is 
subject to the law of accretion.? In New 
York it has been held that a riparian owner 
cannot acquire title to lands under the waters 
of the Hudson river below high-water mark 
hy filling it up.’° The same rule applies in 
Illinois." 

Made Land Must Be Result of De- 
posit.—It is necessary that the newly made 
land shall be the result of a deposit of soil, 
or other substance capable of forming land, 
such as sand, gravel, mud, seaweed, or 
floating drift.” A few writers in attempting 
a definition of accretion include land left bare 
by dereliction.” While land left bare by the 
gradual and imperceptible dereliction of the 
water-is subject to.the same rules of owner- 
ship and division as land made by accretion,"* 
yet itis not accretion but is land resulting 
from reliction.” The most natural place for 
the formation of a deposit is upon the banks 
of the river or lake. But the question has 
been raised as to whether land formed by a 


8 Tatum v. City of St. Louis, 125 Mo. 647; Adams v. 
Frothingham, 8 Mass. 352; Steers v. City of Brooklyn, 
10L N. Y. 51; Halsey v. McCormich, 18 N. Y. 147; 
Ockerhausen vy. Tyson, 71 Conn. 31, 40 Atl. Rep. 1071. 

® Bradshaw v. Mill Co. (Minn.), 58 N. W. Rep. 
1066; Lockwood v. New York & New Haven R. R. 
Co., 87 Conn. 387; Godfrey v. City of Alton, 12 Ill. 29. 

10 Saunders v. N. Y. Cent. & H. R. Ry. Co. (N. Y.), 
88 N. E. Rep. 992. 

11 Revell v. Peopla, 177 Ill. 468. 

12 Emaus y. Turnbull, 2 Johns. 314. 

13 Lammers v. Nissen, 4 Neb. 245; Wiggenhorn v. 
Kountz (Neb.), 37 N. W. Rep. 603, 

14 Cooley v. Golden, 117 Mo. 33. 

15 Warren v. Chambers, 25 Ark. 120; Boorman vy. 
Sunnuchs, 42 Wis. 235. 
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deposit of soil in the bottom, and not upon 
the banks of a slough, should be called ac- 
cretion. It has been held that land made 
by the gradual filling up of a slough, al- 
though the. slough was filled up by a deposit 
of soil in the bottom and not upon the sides, 
was subject to the law of accretion."® Ac- 
cretion is not alone confined to the banks of 
rivers and lakes, but it may be formed to 
islands in ariver orin the sea.” Islands 
are sometimes formed in & river by accretion 
to a snag or a sand bar.’® 

Rule as to Property in <Accretion.—The 
rule as to property in accretion is one that is 
well settled. The accretion belongs to the 
owner of the land fronting upon the river or 
lake, and to which the increase has been 
made. The test of ownership is, was the 
river the boundary of the person's land who 
claims the accretion? If so the accretion 
belongs to him, and the width of the strip of 
land which he owns upon the bank of the 
river will not affect his right to the accre- 
tions. Ifthe land is bounded by the riveritcar- 
ries with it the right to all accretions formed 
thereto directly in front of it." The rule ap- 
plies, whether it bea navigable or non-nav- 
igable river or stream, or whether it be upon 
the shore of a lake or upon the shore of the 
sea where the tide ebbs and flows.” 

Reason of the Rule.—Various reasons are 
assigned in the text books and judicial deci- 
sions for giving this increase to the owner of 
the shore fronting upon the river. The most 
satisfactory reason, and the one relied upon 
in most of the adjudged cases is, that as the 
owner of the land fronting upon the river is 
exposed to the loss occasioned by reason of 
the action of the water, he should be allowed 
to have the benefit of any increase resulting 
from the same causes.”* Another very good 

‘6 Minton,v. Steele, 125 Mo. 181. 

17 Naylor v. Cox, 114 Mo. 232; Tatum v. St. Louis, 
125 Mo. 647. 

18 Cox v. Arnold, 129 Mo. 337. 

19 Perkins v. Adams, 182 Mo. 131; City of St. Louis 
v. Mo. Pac. Ry. Co., 114 Mo. 13; Campbell v. Laclede 
Gas Co., 84 Mo. 852; Benson v. Morrow, 61 Mo. 347; 
Denny v. Cotton (‘T'ex.), 22 8. W. Rep. 122; Chapman 
v. Hoskins, 2 Md. Ch. 485; Banks v. Ogden. 69 U. S. (2 
Wall.) 57. , 

2@ Nebraska v. Iowa, 142 U.S. 859; Jefferies v. East 
Omaha Land Co., 1384 U. 8.17%: Denny v. Cotton 
(Tex.), 228. W. Rep. 122; 1 Am. & Eng. Ency. of 
Law, 137. 

21 Jefferies v. East Omaha Land Co., 134 U. S. 178; 


Lamphrey v. Metcalf (Minn.), 53 N. W. Rep. 1139; 
St. Clair County v. Lovingston, 90 U. S. 46. 





reason given by some writers is that it is nec- 
essary in order to preserve the fundamental 
riparian right of access tothe water. The 
value of the land to the owner often depends 
upon his right of access to the water, and 
when he invests his money in land bounding 
upon ariver he should have the assurance 
that he will not be deprived of this right from 
causes over which he has no control.” 
Blackstone assigns as the reason for giving 
this increase to the shore owner, that it falls 
within the maxim ‘‘De minimus non curat 
lex.’’8 Other reasons are to be found in the 
reported cases, but the right of the owner of 
the shore to the newly made land can best be 
vindicated under the first two reasons as- 
sigaed. For the same reasons as above 
given, and upon like principles, accretions to 
an island belong to the owner of the island.** 
Where accretion has connected an island in 
the river with the shore the test of ownership 
is, to which did the accretion form? If to 
the island they belong to the owner of the 
island ;* if to the shore they belong to the 
owner of the shore. The dividing line be- 
tween the owner of the island and the owner 
of the shore is the point where the two bodies 
of land meet.” 

Accretion Formed in Survey of Lands 
Washed Away.—The title to land formed by 
accretion within the original survey or 
boundary of the riparian owner is often the 
subject of dispute. The owner of the shore 
sometimes by the encroachment of the water 
suffers a loss of a large portion of his land. 
lf from some cause land is formed within the 
original bounds of his land does it belong to 
him? Three classes of cases may arise: 
First, if the alluvion furmed to his land snd 
extended outward from it, then the general 
rule applies, and it belongs to him ;”" second, 
if the alluvion formed to an island in the 
river owned by another, and extended within 
the original survey of the shore owner, or 
even extended to the new shore of the owner 
of the bank, the whole of the accretions would 

22 Panprey v. Metcalf, 53 N. W. Rep. 1139; Warren 
v. Chambera, 25 Ark. 120. 

23 2 Black. Comm. 262. 

24 Tatum v. City of St. Louis, 125 Mo. 647; Naylor v. 
Cox. 114 Mo, 232: Rees v. McDaniel, 115 Mo. 145; 
Cooley v. Golden. 117 Mo. 33. 

2% Naylor v. Cox, 114 Mo. 232; Tatum w. City of St. 
Louis, 125 Mo. 647. 


26 Buse v. Russell, 86 Mo. 209. 
2 Crandall v. Allen, 118 Mo. 403. 
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belong to the owner of the island, and the 
dividing line between them would be the 
point where the water last disappeared ;* 
third, if an island formed within the original 
survey of his land, and accretions form to it, 
the island and accretions would not belong 
to the owner of the shore.” The first two 
cases follow the general rules governing the 
ownership of accretions, but the third case 
would not be the same in all of the States, 
since the title to the beds of navigable rivers 
is a question to be settled by each State.” 
In those States which hold that the title of 
the riparian owner upon a stream navigable 
in fact extends to the filum aque, the island 
and accretion in the third case would belong 
to the owner of the shore, not because it was 
formed within the original survey, but by the 
rule of those States he owns to the center 
thread of the river. In those States where 
the title of the beds of navigable rivers 
is held to be in the State, the island and 
the accretion in the above case would belong 
to the State.*' In those States that hold the 
title of the river bed to be in the State, 
when the river encroaches upon the riparian 
owner he loses title to it, and the State gains 
title to all the land upon which the river 
encroaches.” The same rule applies where an 
island in the river is washed entirely away, 
the owner loses his title, and if landis sgain 
formed within the original bounds of the 
island it belongs to the State. It is possible 
that a case might arise where the riparian 
owner’s land has all been washed away, 
thereby making the owner of the land im- 
medately behind him a riparian owner. 
Afterward the river begias to shift toward 
the other bank and accretions form to the 
new riparian owner’s land and extend out 
within the original survey of the party’s 
land that was washed away. ‘To whom does 


28 Buse v. Russell, 86 Mo. 209; Tatum v. City of St. 
Louis, 125 Mo. 647; City of Victoria v. Schott (Tex.), 
29S. W. Rep. 681; Hahn v. Dawson, 134 Mo. 581. 

29 Cox v. Arnold, 129 Mo. 3387: Naylor v. Cox, 114 
Mo. 232; Perkins v. Adams, 182 Mo. 131; Wallace v. 
Driver (Ark.), 33 S. W. Rep. 641; Price v. Hallett, 138 
Mo. 561. 

80 Hardin v. Jordan, 140 U. S. 371; Chisholm v. 
Caines, 67 Fed. Rep. 285; Perkins v. Adams, 132 Mo. 
131; Cooley v. Golden, 117 Mo. 88; Bradshaw v. Mill 
Co. (Minn.), 53 N. W. Rep. 1066. 

81 Cooley v. Golden, 117 Mo. 38; Hahn v. Dawson, 
134 Mo. 581; Crandall v. Smith, 134 Mo. 633. 

82 Naylor v. Cox, 114 Mo. 282; Cooley v. Golden, 117 
Mo. 83. 


\ 





the land formed within the original survey 
of the first riparian owner belong? Apply- 
ing to this case the general rules governing 
ownership of aceretions, it is evident that all 
of the newly made land must belong to the 
riparian owner to whose laod it has formed. 
In the case of Wells v. Baily, which was 
similar in principle to the one supposed it 
was said: ‘‘If after washing away the in- 
tervening lot it should encroach upon the 
remoter lot, and should then begin to change 
its movement in the other direction, gradu- 
ally restoring what it had taken from the in- 
tervening lot, the whole, by the law of accre- 
tion, would belong to the remoter, but now 
approximate lot. Having become riparian 
it has all riparian rights.’’”™ 

Test of Ownership.—Where a street or 
public road runs along the river between the 
land of the riparian owner and the river, the 
question sometime arises as to the ownership 
of the accretions formed beyond the street. 
The test of ownership is that the accre- 
tions belong to the owner of the land 
bounded by the river.™ If the fee of the 
public street is in the riparian owner he is 
bounded by the river and has title to the ac- 
cretions.™ If the fee of the road or street is 
in the county or city, then the riparian owner 
is bounded by the street, and the accre- 
tions to the street do not belong to him.* 
And so where the river is not mentioned asa 
boundary in the patent, but the boundary is 
a permanent line fixed by courses and dis- 
tances, the heirs of the patentee have no 
right to the accretions formed upon the river 
front.” 

Character of the Estate.—The character 
or duration of the estate which the owner of 
the alluvion gets is determined by the estate 
which he holds in the land to which the al- 
lavion is attached. If he holds a life estate 


83 Welles v. Bailey (Conn.), 10 Atl. Rep. 565; Cox 
v. Arnold, 129 Mo. 337. 

% Le Beau v. Gavin, 37 Mo. 556; Public Schools v. 
Risley, 40 Mo. 357; Suulet v. Shepherd, 4 Wall, 502; 
Sweringen v. St. Louis, 151 Mo. 848; 1 Am. & Eng. 
Ency. of Law (2d Ed.), 473. 

85 Smith v. St. Louis, 21 Mo. 36; Smith v. Public 
Schools, 30 Mo. 290. : 

%6 St. Louis v. Lemp, 98 Mo. 477; St. Louis v. Mo. 
Pac. Ry. Co., 114 Mo, 13. 

87 Sweringen v. St. Louis, 151 Mo. 348; Cook v. Mc- 
Clure, 58 N. Y. 487; Dou‘ v. Jackson St. Wharf Co., 
31 Cal. 118; Allenv. St. L.,1. M.&S. Ry. Co., 187 
Mo. 205. 
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in the land to which the alluvion is attached 
he has a life estate in the alluvion; if he 
has a fee-simple in the main land he would 
have the same estate in the accreted land. 
The holding of the main land under a claim 
of a title by adverse possession carries with 
it the right to the alluvion, although the al- 
luvion may have formed after the statute of 
limitations began to run.® The alluvion is 
subject to all incumbrances and conditions 
upon the land to which it is attached.” 

Rule of Apportionment of Alluvion.—The 
division of alluvion among the several ripa- 
rian proprietors is a question which the 
courts are often called upon to settle. There 
are many rules for apportionment of alluvion 
given in the text books and judicial decisions, 
and all have in view the same object, namely, 
to give to each riparian proprietor his equi- 
table share of the alluvion, and so far as pos- 
sible to give to each a frontage of the same 
width on the new shore as he had on the old 
shore. The rule of apportionment which 
seems to have met with greater approval than 
any other is that given in the case of Deer- 
field v. Arms.“ Like many other funda- 
mental principles of the law of accretion, 
this rule was adopted from the civil law.” 
The rule is: 1. To measure the whole extent 
of the ancient bank or line of the river, and 
compute how many rods, yards or feet each 
riparian proprietor owned on the river line. 
2. To divide the newly formed bank or 
river line into as many equal parts as such 
shore line contained rods, yards or feet, and 
then to appropriate to each proprietor as 
many portions of this new river live as he 
owns rods, yards or feet onthe old. 3. To 
complete the division, lines are to be drawn 
from the point at which the proprietors re- 
spectively bounded on the old, to points 
thus determined as points of division on the 
newly formed shore. In stating the rule 
Chief Justice Shaw indicated that under 
particular circumstances it might require 
modification, as, for instance, where such 
lines happen to be elongated by deep inden- 
tations or sharp projections, and then the 


3% Campbell v. Laclede Gas Co., 84 Mo. 352; Benne 
v. Miller, 149 Mo. 228. 

89 Allen v. St. L., I. M. & S. Ry. Co., 187 Mo. 205. 

40 Deerfield v. Arms, 17 Pick. 41. 

41**A collection of new decisions by Denisart,” 
published in France in 1783. 








general lines ought to be taken instead of 
the actual line. He suid: ‘‘In such cases it 
should be reduced by an equitable and judi- 
cious estimate to the general available line 
of the land upon the river.’’ This rule with 
the modifications required by the particular 
circumstances bas been followed in the later 
cases in Massachusetts,” and it has also re- 
ceived the sanction of the Supreme Court of 
the United States,* as well as that of the 
highest courts in New York,“ Michigan,” 
Wisconsin and Missouri.“ A rule of ap- 
portionment son:ewhat similar to the one just 
given has been followedin some of the 
States. It is to draw a line along the center 
thread of the stream, and from that draw at 
right angles with it lines to connect with the 
division lines on the old shore.“ This rule 
is easy of application in some cases, yet in 
the majority of cases it is not as satisfactory 
as the firstgiven. It is to be observed that 
under whatever the rule of apportionment no 
attention can be paid to the direction of the 
division lines. Under the rule first given they 
will be either parallel, divergent or converg- 
ent, according as the new shore line of the 
river equals, exceeds, or falls short of the 
old.“? Where the title to the bed of the 
river is in the proprietors of the land 
bounded by the river, the dividing line be- 
tween them is the jilum acque of the stream. 
This line is always a point equidistant from 
either bank, and changes as the river 
changes by the gradual formation of accre- 
tion toits banks.” Where accretions are 
formed to the ends of an island in the river, 
extending it lengthwise with the river, the 
owner of the-island cannot extend his right 
to the accretion so as to exclude the riparian 
proprietors above or below such island from 
access to the river.*! 


St. Louis. W.S. CampsBe.t. 


42 Trustees v. Dickinson, 9 Cush. 552. 

43 Johnston v. Jones, 66 U.S. (1 Biack) 210. 

44 O’Donnell v. Kelsey, 10 N. Y. 415. 

45 Lumber Co. v. Peters, 87 Mich. 506. 

4 Northern Pine Lumber Co. v. Bigelow (Wis.), 54 
N. W. Rep. 496. 

47 Hahn v. Cotton, 136 Mo. 216. 

4# Thornton v. Grant, 10 R. I. 477. 

49 Kehr v. Snyder, 114 Til. 813; Miller v. Hepburn, 8 
Bush, 326; Manchester v. Iron Works, 138 R. I. 355. 

50 Trustees of Dickinson’s Academy v. Dickinson, 9 
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5 City of St. Louis v. Rutz, 138 U. S, 226. 
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BUILDING AND LOAN ASSOCIATION—INSOLYV- 
ENCY—RIGHTS OF BORROWING MEMBERS 
CREDIT. 


UNITED STATES BLDG. & LOAN ASSNS., AS- 
SIGNEE, v. ROWLAND.| 


Court of Appeals of Kentucky, Feb. 6, 1901. 

A borrowing member of a building and loan asso- 
ciation is not entitled, when his loan has matured by 
‘tthe insolvency of the association, dnd he is sued 
thereon by the assignee, to credit by either dues paid 
on bis stock, or dividends declared thereon and not 
withdrawn by bim, as such dues and dividends form 
part of the stock account, which remainsin pledge 
to meet the expen:es and losses of the insolvent con- 
cern. 


Du RELLE, J.: Appellee Rowland subscribed 
at one time for 12 shares, and at another time for 
5 shares, of the stock of the United States 
Building & Loan Association for the purpose of 
qualifying himself to borrow money fromit. He 
borrowed $1.200 at one time, and $250 at another, 
pledging his17 shares of stock as collateral 
security, and executed a mortgage to the asso- 
ciation upon certain real property. The asso- 
ciation became insolvent, and assigned its estate 
and assets to the appellant trust company. Ina 
suit brought by the assignee against the assignor 
toadminister the trust, in the Jefferson circuit 
court, common pleas division, it appears that the 
assignee applied to the court for instructions as 
to the method of collecting the assets, and that 
the court thereupon instructed the assignee ‘that 
all of the mortgage contracts in the hands of said 
association, and against its borrowing stock- 
holders, and all loans matured upon the date of 
the assignment, and the acceptance thereof by the 
plaintiff, that all such contracts and loans the 
plaintiff will at once proceed to collect; and all 
such borrowing stockholders shall pay at once to 
the assignee the amount due upon hisor her 
mortgage or loan, which amount shall be com- 
puted as follows: The borrowing stockholder 
shall be charged with the full amount of the 
loan, together with six por cent. per annum, 
payable in monthly restsyup to the date of the 
assignment. He shall be credited with all pay- 
ments of interest and premium made as of the 
date of such payment, and the balance due will 
be the amount tobe paid by such borrowing 
stockholder, and collected by the assignee; said 
balance to bear interest from February 25, 1897, 
until paid. All dues and stock payments are to 
be reserved until the distribution of the assets 
herein, and no credit is to be. allowed borrowers 
therefor until said distribution.”’ The assignee 
accordingly brought suit upon the mortgages 

executed by appellees Rowland and wife, and-by 
amendment joined the assignor as a party 
plaintiff, seeking judgment for the amount of the 
loan, with interest subject to credit by the 
amounts paid from time to time as interest and 
premium. The answer of appellees Rowland 
claimed additional credits, principally for divi- 





dends declared upon the stock subscribed for by 
Rowland. By an amended answer and cross 
petition. it appears that the Jand was sold by the 
Rowlands to Orra and Luella Clark, who con- 
veyed it to one C. L. Brunson, reserving a pur- 
chase-money lien thereon. By their pleading 


they prayed that the assignee be required to ex-, 
haust the security of the stock pledged as col- 


lateral before proceeding,to sell the land. Asthe 
circuit court decided against this céntention, and 
the Clarks appear to have taken no cross appeal, 
this question need not be considered. The cir- 
cuit court gave judgment in favor of the appel- 
lant, but allowed credits not only for the amounts 
paid as interest and premium, but also by the 
amounts declared as dividends of Rowland’s 
stock by the association before the assignment. 


The only question presented for decision by 


the argument is as to the correctness of this al- 
lowance of credit. All other questions presented 
by the record have been settled by the decisions 
of this court in the building and loan association 
cases heretofore decided. In the case of Rogers 
v. Rains, 100 Ky. 299, 38 S. W. Rep. 484, the doc- 
trine was recognized ‘that upon premature disso- 
lution of the association, the advanced members 
may be compelled to pay forthwith the balance 
due from them on their securities. although the 
latter be given in terms only for the payment of 
insntallments.”’ End. Bldg. Asens. (2d Ed.), § 523. 
In the same case we quoted with approval from 
the opinion of the Supreme Court of Pennsyl- 
vania in Strohen v. Association, 8 Atl. Rep. 343, 
as to the effect of the insolvency of such an asso- 
ciation in ending the contract between it and its 
members, leaving nothing to be done but wind it 
up in such a manner as to do equity to creditors 
and between the members themselves. Said the 
Pennsylvania court in the case referred to: ‘‘As 
regards the latter, care should be taken to adjust 
the burdens equally, and not to throw upon 
either borrower or non-borrower more than their 
respective share. That result may be reached by 
requiring the borrower to repay what he actually 
received, with interest. He would then be en- 
titled, after the debts of the corporation are paid, 
toa prorata dividend with the non-borrower for 
what he had paid on his stock. He will thus be 
obliged to bear his proper share of the losses. To 
allow him to credit upon his mortgage, his pay 
mentson his stock would .enable him to escupe 
responsibility for his share of the losses, and 
throw them wholly upon the borrower. In other 
words, the borrower would escape without loss. 
It will not do to administer the affairs of an in- 
solvent corporation in this manner.’’ In the case 
of Simpson v. A-sociation (Ky.).11 S. W. Rep. 
570, 42 S. W. Rep. 834, a distinction was 
made between the doctrine laid down in the 
Rains case as applicable to an insolvent cor- 
poration and the doctrine which should be 
applied to ‘‘asimple suit by tbe corporation 
—a going concern—to enforce a contract of loan 
which is usurious initsvery terms.” Said Judge 
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Hazelrigg, responding to the petition for rehear- 
ing: ‘There is nothing whatever to show that 
there are any losses or taxes, or expenses, which 
the delinquent member should in good con- 
science be required in part to bear. * * * Nor 
have we before usa case where the assets of the 
association in the hands of a receiver are for dis- 
tribution by a chancellor. In such case his duty 
is clear to protect the interests of all parties 
alike.’’” In Reddick v. Association (Ky.), 4958. 
W. Rep. 1075, this court, in an opinion by Chief 
Justice Hazelrigg, discussing the same proposi- 
tions with reference to an insolvent corporation, 
said: ‘The right of withdrawal is not an abso- 
lute one, any more than is the right of the bor- 
rowing member to pay his loan by monthly pay- 
ments until the maturity of his stock cancels his 
loan. Ordinarily, the language of the borrower’s 
contract does not attempt to fix the date of this 
maturity. He simply agrees to pay until the ac- 
cumulations of the enterprise shall mature his 
stuck. Sometimes, however, there is a fixed and 
guarantied period of maturity. But in the latter 
event, no more than in the former, can he rely 
on the exact terms of his contract, and these 
terms all come to nothing when the scheme falls 
through. The chancellor cannot carry on the 
enterprise when the parties themselves have 
failed. and the only thing possible is to 
wind it up on equitable principles. As in the 
one case the borrowing members cannot com- 
plain of the the violation of his contract 
coming from a precipitation of the maturity 
of his loan, so in the other the withdrawing 
member cannot say that he has an absolute right 
to a specific performance of the letter of his 
contract. Judge Endlich, in his work on build- 
ing associations, affirms the doctrine ‘that the 
fact of insolvency of an association negatives the 
right of anyone to obtain a priority over his fel- 
lows by giving notice of withdrawal’—citing 
Appeals of Christians, 102 Pa. 184, and other 
eases. End. Bldg. Assns. (2d Ed.), § 102.” 
Again, in considering the plan to be adopted in 
allowing credits upun loans in the administra- 
tion of an-insolvent concern, this court held in 
the case last cited: *-On the plan of settlement 
adopted in the Simpson case (Ky.), 11 8S. W. 
Rep. 570. 428. W. Rep. 834, and contended for 
here by Reddick, the sum due on the mortgage 
would be the result, after charging him with the 
sum borrowed, with legal interest, and crediting 
him with all payments, including, therefore, 
payments made as interest and premiums, as well 
as those made as dues on his stock, the calcula- 
tion being made on the principle of partial pay- 
ments. ‘his plan would result in rejecting the 


association’s proffered credit of dividends, and 
properly so, because the member has repudiated 
the contract under which the profits were dis- 
tributed to his stock. But, while in the Simpson 
case there was no suggestion of expenses in ad- 
ministering the affairs of the concern, the fact 
that every share was chargeable with its propor- 











tionate part of the ordinary expenses of con- 
ducting the affairs of the company was recog- 
nized, if not distinctly asserted. When the bor- 
rower was credited in these going concerns with 
only his actual payments of interest, premiums, 
and dues, he was not being permitted to escape 
altogether payment of his share of the running 
expenses. He was allowed only six per cent. per 
annum interest on his payments, whereas his 
money had probably earned, by the system of 
compounding the interest, a larger per centum. 
But when from any cause the association ceases 
to bea ‘going concern,’ and especially if it be- 
comes an insolvent one, a different plan of settle- 
ment is necessitated. That plan is foreshadowed 
in Rogers v. Rains, 100 Ky. 295, 355. W. Rep. 
483, where it was held that the receiver of a Ten- 
nessee association, then in process of settlement 
in the courts of that State, might collect the sum 
borrowed, with six per centum interest, less all 
payments made as interest and premiums, but 
that, as it was impossible for the Kentucky court 
to determine the value of the stock... no credit 
could be given for payments made thereon. The 
true principle is that the stock of each stock- 
holder is burdened with its share of expenses and 
of losses. But in going concerns it is estimated 
that the member’s stock is at least worth what he 
paid on it, and whatever more it may be worth is 
forfeited for expenses. In insolvent concerns it 
is to be assumed that there has been an impair- 
ment of the capital stock, growing outof losses 
in the conduct of the business, and the value of the 
stock can be determined only when the losses are 
ascertained and the funds ready for distribution. 
So that the plan adopted in the Simpson case and 
other cases of going concerns cannot be pursued 
here.”’ In this opinion—from which we have 
quoted liberally in order to show, not only the 
doctrine which we have recognized, but the 
reason for it—the fund from which the expenses 
of the assoclation and the losses incurred in its 
legitimate business are to be defrayed is made up 
of the total value of the unwithdrawn stock of 
the association. This value consists, not only of 
the amounts paid as dues on stock, but of the 
profits, realor supposed, on the strength of 
which dividends have been declared upon the 
stock. It is true that in the case of non-borrow- 
ing members such dividends may have been 
withdrawn, but it is the stock aceount—that is to 
say, the real value of the stock—which remains 
in pledge to meet the expenses and bear the 
losses of the insolvent or assigned concern. Of 
this real value the dividends deelared upon the 
stock and unwithdrawn are just as much a part 
as are the sums paid as dues and remaining un- 
expended. We are not speaking at all of the so- 
ealled book value of the stock, but of the real 
value which the shares will represent when the 
liquidation is completed. And it is obvious that 
this real value of the stock aecount would be di- 
minished by permitting any part of it to be offset 
against a recovery of the loans made by the asso-~ 
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ciation. It is quite possible that the book value, 
in estimating which these dividends are consid- 
ered, may bean amount far in exctess of the 
actual value of the stock account. Indeed, it is 
quite protable that a great part of the dividends 
were declared upon the strength of usurious inter- 
est which the association has been enabled to vol- 
lect, or for which it has been obliged to account. 
Upon final settlement each stockholder will be 
entitled to his pro rata, after the payment of ex- 
penses, losses, and cost of liquidation. It may 
be possible that such a showing might be made 
to the courtin which action of the receiver or 
the assignee is pending as to render it safe to fix 
an approximate value on the stock before the 
final distribution, and to make a partial distribu- 
tion before that time. But that court alone, as 
said in the Reddick case, can possibly have 
knowledge of the facts necessary to be shown to 
render such an estimate justifiable or proper. 
And inthat case, as well asinthe Rains case, we 
have commented upon the extreme caution 
which should be observed in attempting to make 
a particular distribution of the stock value in ad- 
vance of the settlement. It follows, therefore, 
that, while the circuit court properly refused to 
credit the amounts paid as dues on the stock 
upon the mortgage loan, it erred in allowing as 
credits the amount of dividends declared on such 
stock, and operating to hasten its maturity. The 
judgment is therefore reversed, and cause re- 
manded, with direction to set aside the judg- 
ment, and enter judgment for the amount, with- 
out such credits. 


NotTe.—Rule of Distribution as Between Borrow- 
ing and Non-borrowing Members, upon the Insolv- 
ency of Building and Loan Associations.—There can 
be no doubt as to the correctness of the court’s decis- 
ion in the principal case. It is, however, a strong 
exemplification of the power and willingness of a 
court of equity to brush aside technicalities and 


do substantial justice. The building and loan 
association has from its inception been a 
s°urce of difficulty to legislatures and jurists, 


and the many failures that have resulted from 
the unwise extensions and multiplication of the 
scheme has increased the difficulty and amount 
of litigation at this point. We are concerned at pres- 
ent, however, with the mode of adjustment between 
the borrowing and non-borrowing stockholder in 
case of failure. When one of these concerns 
fail it is generally in an _ insolvent con- 
dition; seldom does a “going concern” earn- 
ing more than “six per cent.” on its investment 
voluntarily quit business. In the latter contingency, 
however, different rules of settlement would neces- 
sarily be applied, as suggested in the principal case, 
which, however, need not be considered at this time. 
In case of insolvency how shall a settlement be made 
which will be just to all parties interested under the 
various conditions and contingencies that may arise? 
A glance at the leading authorities and best consid- 
ered cases will throw much light on this question. It 
might be stated by way of introduction that the ap- 
pointment of a receiver for an insolvent building and 
joan association causes the debts due to it by bor- 
rowing members immediately to mature, and they 








can be collected at once—a rule which is applicable 
only to such associations. See Strauss v. Loan Assn., 
117 N. Car. 309. On dissolution for insolvency of a 
building and joan association bor: owers are entitled 
to credit on their loans for the unearned portion of 
their premiums but not for fines and assessments 
paid on their stock. Towle v. Loan & Investment 
Society, 61 Fed. Rep. 446. Where a building and 
loan association is on account of its insolvency placed 
in the hands of a receiver, a shareholder who has ob- 
tained a loan on his share of stock is not liable on the 
foreclosure of a mortgage given as security therefor 
to be charged for weekly dues accruing after the in- 
solvency of the corporation. Building Assn. v. 
Zucker, 48 Md. 448. On the insolvency of a building 
and loan association a borrowing stockbolder is not 
entitled to have his stock payments deducted from 
his debt to the association, payments on stock not be- 
ing payments onthe loan. Brown v. Archer, 62 Mo. 
App. 277. Upon the foreclosure of a mortgage held 
by an insolvent building association against one of its 
members, the mortgagor is to be charged only with 
the sum actually received by him, with interest, and 
is to be credited with such sums as he has paid in ex- 
cess of that interest, but not with dues or sums paid 
on hisstock. Strohen v. Loan Assn., 115 Pa. St. 273; 
Rogers v. Hargo, 92 Tenn. 35. A borrowing member 
ot a building and loan association is not entitled on 
the insolvency of the association to have the amount 
of his dues paid in applied: in payment of bis debt, 
but must share pro rata with the other members. 
Price v. Kendall, 14 Tex. Civ. App. 26. Where mu- 
tual building associations make mortgage loans to 
their members and afterward dissolve themselves 
voluntarily, or put themselves in a position where 
they cannot perform what they have stipulated to do, 
it isan avoidance of the existing contract, and the 
contracting parties stand simply in the relation of 
ordinary mortgagor and mortgagee, and an account 
should be stated between them on that basis. Build- 
ing Assn. v. Buck, 64 Md. 338. It was held under the 
statutes of North Carolina that in winding up 
the affairs of a building and loan association every 
borrowing member indébted to it must be charged 
with the amount actually received by him, 
with interest at six per cent. from the time 
the money was received, and must be’ credited 
with all amounts paid by him, whether as 
fines, penalties, interest or weekly dues; and every 
non: borrowing member must be credited with the 
sums paidin by him, with interest at six per cent. 
from the dates of such payments. Strauss v. Loan 
Assn., supra. Areceiver of an insolvent building 
and loan association is the proper person to ascer- 
tain the amount of losses and make the assessment 
on the membersto meet the same. Eversmann vy. 
Schmidt, 58 Ohio St. 174. Where a shareholder ina 
loan association pays in advance $1,000 on his shares, 
which sum is secured by the deposit by the associa- 
tion with a trust company of certain securities, and 
the association fails, a shareholder is entitled to the 
proceeds of the securities as against the receiver of 
the association. Munhall v. Boedecker, 44 Ill. App. 
131. Orders issued to a stockholder in payment for 
stock will not entitle him to share the corporate as- 
sets as a bona fide creditor, but only asa stockholder 
in the surplus after the corporate debts are paid. 
Heggie v. Loan Association, 107 N. Car. 581. In dis- 
tributing the assets of an insolvent building and loan 
association, a borrowing stockholder sheuld be 
charged with the money actually received by him, 
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with interest from date of its receipt and credited 
with all payments of interest and premiums as ad- 
vances when made. He should not be allowed credits 
for amounts paid as dues on his stock; but after all 
liabilities of the company are paid the remaining 
fund should be distributed pro rata among the stock- 
holders, whether borrowers or not, on the basis of 
the amounts paid by them respectively as dues on 
the stock. Post v. Loan Assn., 97 Tenn. 408. The 
fact that a stockholder in a building and loan associa- 
tion is a borrower does not change his relation to the 
association as a stockholder. In case of its insolvency 
he is not relieved from liability to contribute equally 
with other stockholders to its losses and is not en- 
titled to a cancellation of his mortgage or payment of 
the mortgage debt or to receive asurplus remaining 
in case the property is sold under the mortgage, un- 
til the final adjustment of the amounts between the 
association and its stockholders. Lauer v. Loan 
Assn., 96 Fed. Rep. 775. Other very late cases, well 
argued, and showing the overwhelming tendency of 
the courts to support the principle of distribution 
laid down in the principal caxe to be applied in cases 
of ‘insolvency of building and loan associations, are 
the following: Kuntson v. Association, 67 Minn. 201; 
Williams v. Maxwell, 123 N. Car. 586; Building Assn. 
Vv. Quimby, 78 Ill. App. 105; Dooling v. Davis, 84 III. 
App. 393; James v. Sidwell, 153 Ind. 697. 
A. H. ROBBINS. 








BOOK REVIEWS. 
LaW AND PROCEDURE OF UNITED STATES COURTS. 

This isan elementary work for students in law 
schools and for young lawyers who have not received 
systematic instruction on this subject. The book 
opens with a historical review which serves to remind 
the reader of the circumstances as they existed at the 
time our government was formed, and to recall the 
principal events in our historical development, so 
that the constitutional provisions may be interpreted 
in their true light. In stating the jurisdiction of the 
courts the author has inserted a number of decisions 
of the supreme court, as these decisions review the 
various statutes touching the points under considera- 
tion, explaining what provisions have been repealed, 
the reason for such repeals, giving the law asit 
exists at the present time under the latest acts of 
congress. The headings of the various topics treated 
are, Organization of United States Courts, Judicial 
Power of the United States, Jurisdiction of the Su- 
preme Court, Jurisdiction of the Cireuit Court 
of Appeals, Jurisdiction of Circuit Courts, Re- 
moval of Suits from State Courts, Jurisdiction of 
District Courts, Extraordinary Remedies, Rules of 
Decision and Procedure. The author is John W. 
Dwyer, LL. M., Instructor in the law department of 
the University of Michigan. The book contains 360 
pages, bound in: law sheep, published by George 
Wanbr, Ann Arbor, Michigan. 
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1. ASSIGNMENTS—Creditors—Debts—Part Payment.— 
Where an assignee under an assignment providing 
that all creditors assenting thereto should thereby 
discharge their claim against the debtor, sent a blank 
release to a creditor purporting to release his debt on 
receipt of a 25 per cent. dividend, together with a 
check which, by mistake, was.for considerably lesa, 
and the creditor did not remember having received 
such blank release, the receipt of the check would not 
discharge the whole claim.—EMERSON Vv. GERBER,- 
Mass., 59 N. E. Rep. 666. 

2. BAILMENT — Principal and Agent — Express Com- 
panies.—Where an agent ofan express company has 
followed certain methods of doing business for along 
period of years, the express company will be pre- 
sumed to know and approvejof the method, and is lia- 
ble for the acts of the agent. An agent of an express 
company, on receiving :a check for a trunk from a 
traveler forthe purpose of carrying the trunk from 
the depot to her residence, placed the check on the 
strap withthe duplicate check on thetrunk in the 
baggage car,and marked the trunk with the mark of 
the express.company for identification. Held, that by 
80 doing the express company made the railroad com- 
pany its bailee, and was liable for the loss of the con- 
tents of the trunk, subsequently stolen from the pos- 
session of the railroad company.—SPRINGER V. WEST- 
coTtT, N. Y.,59 N. E. Rep. 693. , 

3. BANKRUPTCY — Discharge—Concealing Interest in 
Life Policies.—A bankrupt will be refused his dis- 
charge on the ground of knowingly and fraudulently 
concealing from his trustee his interest in policies on 
his life, they being payable to him either under their 
terms, or the terms of assignments of them to his wife, 
in case he survives her, oris living at the end of the 20 
years, when they are payable, and his schedules hav- 
ing shown no assets, though the policies aggregated 
$11,000, and the annual premiums were $525, and he 
having resisted the efforts of the trustee to realize on 
the policies.—IN RE,B&acKER, U.S. D.C.,N. D. (N. Y.), 
106 Fed. Rep. 54. 

4. Banks — Certificates of Deposit.—Where a depos- 
itor in & bank failed to produce or surrender his cer- 
tificates of deposit, which had not been lost, on mak- 
ing demand for their payment, and failed to produce 
them on the trial of an action forthe amount of the 
certificates, he cannot recover, since the bank is not 
bound to pay the deposits, except on production and 
surrender of the certificates properly indorsed.—UCorT- 
TLE V. MARINE BANK OF BUFFALO, N. Y., 56 N. E. Rep. 
736. 

5. BANKS AND BaNKING—Check—Liability of Drawer. 
—The action inthe present case was one upon bank 
checks, and not a common-law action fur money had 
and received. By the execution and delivery of an 
ordinary check the drawer contracts with the payee 
that the bank will pay to the latter or his order the 
amount designated on presentation. Being a simple 
contract in writing, the limitution prescribed by the 
statute in which suit may be brought for its enforce- 
ment is six years from the date of presentation and 
refusal to pay, unless presentation is in law excused. 
—HAYNES V. WESLEY, Ga., 378. E. Rep. 990. 


6. BENEVOLENT SOCIETY — Beneficiary—lIllegitimate 
Child.—The illegitimate child of a member of a bene- 
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ficiary association is nota child orrelative of him, 
within St. 1888,ch. 429, stating who may be a bene- 
ficiary.—LAaVIGNE V. LIGUE DE8 PaTRIO1ES, Mass., 59 
N. E. Rep. 674. 

7. BENEVOLENT SOCIETY — Sick Renefits—Certificate 
of Physician.—Where a by-law of a beneficial associa- 
tion provided that no sick member should receive 
benefits without producing asworn certificate of a 
physician, the fact that the physician who attended 
Plaintiff's intestate in his last sickness refused to give 
her a sworn statement because he had conscientious 
scruples against making an oath did not excuse 
Plaintiff from complying withthe by-law, and hence 
apn action to recover benefits before securing the cer- 
tiicate was premature.—AUDETTE V. L’UNION ST. 
JOSEPH, Mass., 59 N. E. Rep. 668. 

8. BUILDING AND LOAN ASSOCIATIONS—Contracts 
with Borrowing Stockholders.—Contracts between a 
building and loan association incorporated and doing 
business under the laws of a State and its borrowing 
stockholders must be considered as baving been made 
with referenceto such laws, and as being governed 
thereby, notwithstanding the loans are secured by 
mortgages executed in another State, upon land there 
situated. —MaCMURR4Y V. GosnkEY, U. 8. C.C., W. D. 
(Pa.), 106 Fed. Rep. 11. 

9, CARRIERS OF PASSENGERS — Street Railwaye— 
Ejecting Passengers’.—A passenger on a street car, 
who acts in such a manner as to justify the inference 
that he is intoxicated, and falls into a sleep or stupor, 
which the conductor fails to break by shaking him, 
may be ejected.—HUDSON Vv. LYNN & B. R. R., Mass., 59 
N. E. Rep. 647. 

10. CERTIORARI — Judicial Proceeding.—Where a 
messenger in the department of pubiic buildings was 
removed by a commissioner or head of the depart- 
ment of buildings, who complied with Laws 1898, ch. 
186, by stating in writing the reasons for the removal, 
filed them with the head of the department, and gave 
the person so remoyed an opportunity to make an ex- 
planation, the action of the commissioner could not 
be reviewed by the court, the reasons stated for the 
removal being sufficient therefor on their face.—Pro- 
PLE v. BraDy, N. Y., 69 N. E. Rep. 701. 

ll. CHATTEL MORTGAGES — Statutes—Failure to Re- 
cord.—Pub. Laws 189%, ch. 614, providing that a mort- 
gage of personal property shall not be valid as to any 
person except the parties unless possession of the 
mortgaged property be given the mortgagee, or the 
mortgage be recorded inthe town orcity where the 
mortgagor resides, within five days after the same 
was executed, is not invalid, as an interference with 
the right of property.—BURDICK V. COATES, R.I., 48 
Atl. Rep. 389. 


12. CONSTITUTIONAL Law—Retroactive Law.—A stat- 
ute which imposes a new or additional burden, duty, 
obligation, or liability as to past transactions is retro- 
active, and in conflict with that part of section 28, art. 
2, of the constitution which provides that “the gen- 
eral assembly shall have no power to pass retroactive 
laws.” The amendment of section 4812, Rev. St. 
passed April 17, 1886, adding five years tothe period 
for which extra taxes might be levied under the one 
mile pike law, is retroactive and void as to such pikes 
as had been constructed before the passage of that 
amendment.—MILLER Vv. H1xson, Ohio, 59N.E. Rep. 
749. 

13. CONTRACT—Building Contract—Performance.—A 
contractor, who has erected a building in substantial 
compliance with a contract providing that the work 
shall be doue tothe satisfaction of the owner’e agent, 
is entitled to recover on the common counts for work 
done and material furnished, though he c2onnot main- 
tain an action on the contract because of the agent’s 
disapproval.—NORWOOD V. LATHROP, Mass.,59 N. E. 
Rep. 650. 

14, CONTRACT —Mortgage—Payment in Gold.—Where 
plaintiffs were employed by defendants to procure 





them a loan ou a mortgage on land, and the loan was 
not made solely because the lender found insisted on 
a clause in the mortgage that the prineipal and inter- 
est should be paid in gold, the plaintifis did not per- 
form the contract, and are not entitled to compensa- 
tion, since the contract meant a loan to be paid in 
any lawful money, and the mortgage could be paid in 
but one kind of money.—Cas8TON V. QUIMBY, Masgs., 59 
N. E. Rep. 653. 

15. CRIMINAL LaAw—Evidence—Identity.—It is un- 
necessary, to render evidence as to the identity of the 
person accused with the person committing the crime 
adequate, that any of the witnesses should positively 
identify the defendant, but it is sufficient if they tes- 
tify that they believe that such person was the person 
whom they saw at the time the offense was com- 
mitted.—STATE V. FRANKE, Mo., 60S. W. Rep. 1053. 

16. CRIMINAL Law—Forgery — Variance.—Where a 
check alleged to have been forged had lithographed 
upon it a United States internal revenue two-cent 
stamp, there was no variance because the indictment 
describing the instrument omitted the stamp.—BeER 
v. STaTE, Tex., 608. W. Rep. 961. 

17. CRIMINAL Law — Homicide — Threats.—Threats 
previously made by deceased against defendant will 
not palliate or excuse the homicide where defendant 
sought him, and he was making no effortto execute 
any threats, and was not assauiting or attempting to 
assault defendant, or making any hostile or appar- 
ently hostile demonstration towards him.—STATE Vv. 
SPENCER, Mo., 60S. W. Rep. 1047. 

18. CRIMINAL EVIDENCE — Larceny— Other Offense.— 
On trial for theft of cows, to show that defendant took 
them with criminal intent, and did not, as claimed by 
him, buy them of athird person, evidence of his theft 
of another cow about the same time is admissible.— 
STATE V. PHILLIPS, Mo., 60 8. W. Rep. 1050. 

19. CRIMINAL Law—Larceny—Overpayment by Mis- 
take.—One who received an overpayment made by 
mistake, and afterward converted the excess to his 
own use, is not guilty of larceny, unless he knewof 
the overpayment at the time it was made, and then 
intended to convert the money to his own use.— 
COOPER Vv. COMMONWEALTH, Ky., 60S. W. Rep. 938. ‘ 

20. CORPORATIONS — Authorizing Bonds — Ratifica- 
tion.—Express authority given by the stockholders 
and directors of a corporation to prepare and execute 
mortgages for the purpose of borrowing money gives 
an implied authority to prepare dnd execute bonds 
for payment of the money as one of the usual evi- 
dences of a loan, and execution of the mortgages, re- 
citing the bonds, ratifies them.—POMEROY v. NEW 
YorK SMELTING & REFINING UO., N. J., 48 “Atl. Rep. 
395. 

21. CORPORATIONS—Contracts— Directors, — A con- 
tract made on bebalf of a corporation, by a person 
who is its president and one of its directors, witha 
partnership composed of bimself and another person, 
is void, since the director occupies a fiduciary rela- 
tion to the corporation, such that he cannot take part 
in any transaction where he hasan interest adverse 
to that of the corporation.—SIMs V. PETALUMA GA8- 
LIGHT Co., Cal., 63 Pac. Rep. 1011. 

22. CORPORATIONS—Insolvency—Liability of Stock- 
holders.—An action against a single stockholder of an 
insolvent foreign corporation to enforce bis statutory 
liability cannot be maintained by a creditor, but such 
action must be by or for all the creditors, and the 
corporation and other shareholders sbou!d be made 
parties.—BATES V. Day, Pa., 48 Atl. Rep. 407. 

23. CORPORATIONS — Insolvency — Preferences. — 
Where the president of a corporation induced his 
wife to indorse with him a note ofthe corporation to 
take up one of its overdue notes, on the promise to 
transfer by Dill of sale the merchandise of the cor- 
poration and its book accounts, the subsequent exe- 
cution of a bill of sale, some 30 days thereafter, is not 
sufficient to make the transaction substantially con- 
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temporaneous, 80 as to render such bill valid against 
the assignee in insolvency of the corporation.—HILL 
Vv. MARSTON, Mass., 59 N. E. Rep. 766. 

24. DEATH BY WRONGFUL ACT — Negligence — Dam- 
ages.—No action will lie, either at common Jaw or un- 
der the statute, in favor of parents, to recover dam- 
ages resulting from the prevention of the perform- 
ance of a contract by their adult eon to support them, 
due to his death through defendant’s negligence.— 
BRINK Vv. WABASH R. Co., Mo., 608. W. Rep. 1057. 

25. DESCENT AND DISTRIBUTION— Half Blood.—In the 
distribution of the estate of an intestate, a first cousin 
of the half blood on the maternal side will take the 
estate in preference to a second cousin of the whole 
blood.—ECTOR V. GRANT, Ga., 378. E. Rep. 984. 

26. DESCENT AND Di8STRIBUTION— Persona) Property. 
—The rule which prevuils as to real property, that de- 
scent follows the legal title, does not apply to per- 
sonal property; and whbere the owner of personal 
property, intending and desiring that it shall descend 
upon the death of such owner, according to the pro- 
visions of Rev. St. § 4162, mingies the same in a com- 
mon fund with property which is specifically within 
the terms of said section, and mekesa partial distri- 
bution in accordance with such intention and desire, 
such fund is impressed with a trust that it shall so de- 
scend, and upon the death of the owner such fund 
will descend according to the provisions of section 
4162.—_ BRUKER V. JOHNSON, Ohio, 59 N. E. Rep. 741. 


27. DiSORDERLY HousE—Sign of Honest Occupation. 
—Rev. St. 1889, § 2201, makes it a felony to display the 
sign of an honest,occupation on a house used as a com- 
mon assignation house, whereby any decent person 
may be inveigied into such bouse. Held,that it was 
not necessary to prove that some decent person was 
in fact inveigled into the house by the sign in order to 
constitute an offense, since the offense consists in 
displaying the sign.—STaTE V. MCLAUGHLIN, Mo., 60 
8S. W. Rep. 1075. 

28. EJECTMENT—Railway Land — Settlers. — Where 
defendant settled on railroad land under an applica- 
tion to purchase, but plaintiff subsequently applied 
for and secured the same land by fraudulently repre- 
senting to the railroad company that defendent bad 
abandoned it, plaintiff held the same intrust for de- 
fendant, though the offers under which defendant 
settled on the land were not absolute, but provided 
that settlers who in good faith cultivated and im- 
proved lands belonging to. the company would ‘‘gen- 
erally” be given the preference.—CROSBY V. CLARK, 
Cal., 63 Pac. Rep. 1022. 

29. EJECTMENT—Trespass to Try Title—Marriage of 
Slaves.—In trespass totry title by a former slave, 
claiming as the widow of a decedent, another former 
slave, to whom, after the manner of slaves, with the 
consent of their masters, she was married during 
bondage, it is incumbent op her to show that after 
emancipation they contracted a common-law mar- 
riage, by voluntarily continuing their relations as 
husband and wife, andin the absence of such evi- 
dence she cannot recover.—WoOoD V. COLE, Tex., 608. 
W. Rep. 992 


30. ELECTIONS—Conventions—Delegates. — Wheiea 
legal quorum of the committee ofa political party in 
a congressional! district met and called a convention, 
ordering that delegates thereto be selected by mass 
meetings, due notice thereof and of the convention 
being given, a certificate of pomination by the con- 
vention composed of such dele gates wus valid,though 
the committee had formerly taken a different action 
as to the method of electing delegates to the nomi- 
nating copvention.—STATE v. MCOCaFFERY, Mo., 60 8S. 
W. Rep. 1067. 


31. EMINENT DOMAIN—Private Property—Compensa- 
tion.—St. 1899, ch. 457, limits to 70 feetthe height of 
buildings on a small tract west of the State house, and 
provides that persons thereby deprived of any con- 
stitutional rights may bave a remedy. Held, that 





owners of land within such tract were entitled to an 
assessment of the amount of damages sustained by 
reason of this act, since their property rights could 
not be taken away without compensation, in the ab- 
sence of an express provision of the legislature there- 
for.—PaARKER V. COMMONWEALTH., Mass., 59 N. F. 
Rep. 6384. 

32. EXECUTION—Levy — Personalty — Assignment.— 
Where, subsequent to a levy on chattels, they were 
assigned by the debtor for the ben¢fit of creditors, 
and the officer permitted part of the good to be taken 
from him under an agreement with the debtor to be 
sold to customers for cash, and seized the cash under 
the execution, an assignee in inscivency of the 
debtor, appointed by the court after the levy on the 
money, cannot recover it from the offticer.—HOaR V. 
TILDEN, Mass.,59 N. E. Rep. 641. 

33. FRAUDULENT CONVEYANCES— Question for Jury.— 
Where the validity of certain conveyances by insolv- 
ent debtors is in question, and it appears that by sev- 
eral conveyances from the insolvents to their imme- 
diate relatives the property came into the bands of 
the mother of one insolvent and the grandmother of 
the other, and the transactions were largely on 
paper, and a very small amount of money changed 
hands, the good faith of the plaintiff and the validity 
of her title are questions for the jury.—BRISTOL v. 
HULL, N. Y.,59 N. E. Rep. 698, 

34. HUSBAND AND WiFE—Divorce — Fraudulent Con- 
veyance.—Under Civ. Code, § 8439, declaring that 
every transfer of property made with intentto delay 
or defraud any creditor or other person on his just de- 
mund Shall be void, the transfer of certain property 
by a husband to his daughter after his wife had com- 
menced suit for divorce, but before himself or his 
daughter had any knowledge of such action or its 
contemplation, was valid.—TUERS Vv. TUERS, Cal., 63 
Pac. Rep. 1008. 


36. HUSBAND AND WIFE—Husband as Wife’s Agent— 
Creditors.—Where the husband has acted as the wife’s 
ageut inthe management of a mercantile business 
conducted in the wife’s name, the stock of merchan- 
dise cannot be subjected by the husband’s creditors, 
where the entire profits of the wife’s investment, in- 
cluding the value of the husband’s services, have been 
required to support their family, and there has been 
no accumulation.—Davis Vv. FRANCIS, Ky., 60 8. W. 
Rep. 931. 


36. INTOXICATING LIQUORS—Illegal Sale.—Where the 
evidence showed that in a room attached to those oc- 
cupied by a licensed druggist a number of men were 
found with beer bottlesin their hands; that in a cor- 
ner of the room there was a closet containing ice and 
a refrigerator, in which were bottles of beer; and that 
in this closet there were 51 ga)lons of beer and a quan- 
tity of whisky and other liquors,—it was sufficient to 
warrant conviction for keeping intoxicating liquors 
with intent to unlawfully sell the same.—COMMON.- 
WEALTH Vv. TATE, Mass., 69 N. E. Rep. 646. 


87. JUDGMENT—Foreign Judgment — Attestation — 
Sufticiency.—Under Rev. 8t. U. &. 1878, § 905, entitling a 
record of judicial proceedings to be admitted in evi- 
dence in another State when proved by the attesta- 
tion of the clerk, a certificate by a judge stating that 
he was “the judge” is a sufficient showing that he was 
the sole judge of the court to entitle the record to be 
admitted in evidence.--WILLOCK V. WILSON, Mass., 59 
N. E. Rep. 757. 

38. JUDGMENT — Res Adjudicata — Jurisdiction. — 
Where defendants filed a plea of personal privilege to 
be sued in the county oftheir residence, a judgment 
dismissing a previous action between the same 
parties, and involving the same issues, on the ground 
that plaintiffs did not show themselves entitled to 
maintain the suit in the county where it was brought, 
was not res judicata on the question of jurisdiction, as 
raised by the plea.—ELLISON v. YATES, Tex., 608. W. 
Rep. 999. 
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89. JuDGMENT—Vacation.—ircuit courts are of gen- 
eral jurisdiction, and have control of their judgments, 
and, inthe absence of statutory inhibition, may, in 
their discretion, set aside a default at any time during 
the term at which it was rendered. — HULBERT 
v. TREADWAY, Mo., 60 8. W. Rep. 1035. 


40. LANDLORD AND TENANT—Lease.—W here grantees 
of a lessor based their right to recover possession on 
the provisions of the lease, they thereby recognized 
the lease asa valid contract, and cannot objectina 
subsequent action that the grantees of the lessee had 
no right to maintain an action to recover the value of 
buildings, which, by the terms of the lease, was to be 
paid by the lessor to the lessee on its termination.— 
SCHOELLKOPF V. COATSWORTH, N. Y., 59N. E. Rep. 
710. 

41. LIFE INSURANCE—Fraternal Association—Appli- 
cation—Warranty.—The by-laws of a fraternal asso- 
ciation restricted beneficiaries to such persons as 
would be entitledto the estate of an insured should 
he die intestate, and tothe affianced wife, or one de- 
pendent on him for support. Held, that the minor 
son and heir of a member, who bad failed tonamea 
new beneficiary after the death of his wife, was en- 
titled to recover on the certificate in his own right, 
and that the administrator of the insu¢ed need not be 
a party.—ORDER OF COLUMBUS, OF BALTIMORE CITY, 
MD., Vv. Fuqua, Tex., 608. W. Rep. 1020. 

42, LIFE INSURANCE — Settlement of Policy—Incon- 
testable Clause.—A beneficiary in a life policy, who 
did not know that it contained a clause by which it 
was not contestable at the time of the death ofthe 
insured, was induced to settle by representations of 
an agent ofthe company, who knew of such clause, 
that certain warranties were false, and that the com- 
pany was not liable on the policy. The warranties 
were false, and the incontestable clause was not clear 
initsterms. Held, that the settlement was not fraud- 
ulently procured, since the representations of fact 
were true, andthe statement that the company was 
not liable was the mere statement of an opinion by 
one not occupying a confidential relation to the ben- 
eficiary.—FRANKLIN INS. CO. V. VILLENEUVE, Tex., 60 
8. W. Rep. 1014. 


48. MALICIOUS PROSECUTION.—An action for ma- 
licious prosecution in causing the arrest of plaintiff 
in a civil action in another State will not lie until such 
other action is disposed of.—WILSON V. H4LE, Mags., 
59 N. E. Rep. 631. 


44. MASTER AND SERVANT—Contributory Negligence. 
—Cotton waste ina chimney belonging to defendant 
company caught fire, and its superintendent had sent 
aman up thechimney to put it out. In doing so the 
man threw down two planks which were burning, 
which act the superintendent approved. Afterwards 
a second fire broke out,and the superintendent order. 
ed plaintiff's husband and others to assist in putting 
itout, and the same man was sent up tbe chimney, 
and threw down a burning plank, as at the former fire. 
Just as the plank was trrown, plaintiff's husband, 
without being warned of the danger or knowing that 
planks had been thrown down before, stepped 
inside the chimney, and was struck by the plank and 
instantly killed. Held, that deceased was not guilty 
of contributory negligence, as a matter of law.— 
COTE V. LAWRENCE MFG. Co., Mass.,59 N. E. Rep. 656. 


45. MASTER AND SERVANT—Injury to Employee—As- 
sumption of Risk.—Extending from four to ten inches 
into a passageway three feet wide, in a room in which 
plaintiff had worked more or less for six months, his 
work for at least two weeks immediately preceding 
the accident being such as to make it necessary or 
convenient for him to pass over this way every day, 
was a depregsion in the concrete floor varying in 
depth from one and one-half to three inches, anda 
little rounding on the edge, filled with leather dust of 
a darker color than the concrete; which depression 
had existed allthe time of his employment, and was 


‘organized, since the latter was a de facto corporation ; 








in a place not dark enough to obscure materially the 
view. Held, that the risk of injury from stepping 
into the depression was aesumed by plaintiff as one 
of the obvious risksofthe employment.—WHALEN V. 
WHITQOMB, Mags., 59 N. E. Rep. 666. 

46. MASTER AND SERVANT—Tort of Servant—Scope of 
Authority—Liability of Master.—Where children who 
broke an ax belonging to defendant, in the absence of 
defendant's servant, were injured by the punishment 
inflicted on them by the servant on his return, de- 
fendant was not liable therefor, as such punishment 
was not within the scope of the servant’s duty in pro- 
tecting the master’s tools.— BROWN V. BOSTON ICE 
Co., Mass., 59 N. E. Rep. 644. 
| 47. MECHANIC’S LiEN—Labor and Mat¢ rial. Where a 
round price is to be paid for labor and matetials, and 
a part were put on one portion of the building anda 

arton another, and there was no means of deter- 

lining what proportion was on one portion of the 
building and what on the other, which was not sub- 
ject to alien, no lien can be enforced for any of the 
labor and materials.—ANGIER v. Bay STATE DISTIL- 
LING Co., Mass., 59 N. E. Rep. 630. 

48. MECHANICS’ IENS — Statement — Sufficiency. — 
Rev. St. 1899, div. 2, tit. 2, eh. 5, § 2893, provides that 
an applicant fora mechanic’s lien shall file the name of 
the owner or ownersjof the property on which a lien is 
sought, if known to the applicant; and section 2889 
declares that mechanics or other persons pecforming 
work or furnishing materials for any building shall 
have a lien “on complying with the provisions of this 
chapter.” Held, that where a statement for a me- 
chanic’s lien did not state the name of the owner, and 
there was no allegation in the statement or pleadings 
thatthe name of the owner was urknown, the lien 
could not be maintained.WYMAN V. QUAYLE, Wyo. 
63 Pac. Rep. 988. 

49. MORTGAGES — Foreclosure— Equity.—A railroad 
mortgage cresting a trust contained elaborate provis- 
ions for the protection of the parties’ rights on breach 
of condition thereof. Nearly all the mortgegor’s 
property, located in various counties, was conveyed 
thereby. Separate proceedings and actions would be 
required on foreclosure as to both real and personal 
property underthe mortgage. Held, that equity had 
jurisdiction to order a sale of property under the 
mortgage, aince the provisions of Pub. St. ch. 181, fixing 
the rights of mortgagors and mortgagees on fore- 
closure and redemption, and excluding methods other 
than those therein prescribed, were not adequate to 
protect and enforce the rights of the parties.—O1D 
CoLony Trust Co. V. GREAT WHITE SPIRIT Co., Mass., 
59 N. E. Rep. 678. 


50. MORTGAGE — Satisfaction.—Where the holder of 
two notes, one of which was secured by a mortgage, 
received from the debtor a note for the amount due on 
such original notes, jess some credits as and for pay- 
ment of such notes, it constitutes a satisfaction of 
the deed of trust.—STRINE V. WILLIAMS, Mo., 608. W. 
Rep. 1060. 


51. MORTGAGE RECORD — Destruction — Bona Fide 
Purchasers.—The requirement of Rev. Civ. St. art. 
4600, as to the subsequent record within four years of 
the preserved originals of destroyed records, must be 
strictly complied with; and where a mortgage record 
is destroyed, and the original is preserved, it must 
be re-recorded as required, to defeat a bona fide pur- 
chaser, though the latter was notified of the mortgage 
after his purchase, and within the four years.— LANIER 
v. Davis, Tex., 60S, W. Rep. 1018. 


52. MUNICIPAL CORPORATIONS DE FACTO—Abolition 
by Judicial Decree .— A municipal corporation suc- 
ceeding another embracing substantially the same 
territorial body of inhabitants becomes ,by operation 
of law, responsible for drainage bonds of ite predeces- 
sor, though thelatter was abolished by a judicial de- 
cree declaring it null and void because irregularly 
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and its successors, succeeding to all its property 
rights, must be held to have assumed their payment. 
—RANKEN V. MCOALLUM, Tex., 608. W. Rep. 975. 

68. NEGLIGENC#—Liability.—Where plaintiff claimed 
that a boiler to be furnished by defendant was to be 
used in certain experiments with hot naphtha vapor 
under pressure, plaintiff can show a patent requiring 
the use of such vapor in support of his evidence of 
notice to defendant of the required use. — Boston 
Woven Hose & RUBBER CO. V. KENDALL, Mass., 59N. 
E. Rep. 657. 

54. PARTNERSHIP— Joint Prosecution of Suit.—N em- 
ployed plaintiff and defendant, who were not part- 
ners, as his attorneys in the prosecution of several 
suits, the costs and expenses of which were paid by 
N. Plaintiff alleged that defendant had misrepre- 
sented the amount of fees he received from N, and 
fraudulently retained more than his share. Held, that 
the joint service of plaintiff and defendant in prepar- 
ing and prosecuting the suits did not establish such a 
special partuership between them as would give 
equity jurisdiction of the action.—WILLI8 v. CRAaw- 
FORD, Oreg., 63 Pac. Rep. 985. 

55. PROCESS — Service— Non-resident. — Service of 
notice of suit in the State, in accordance with Rev. 
Stat. art. 1290 et seg., by a constable in another State, 
against a citizen and resident thereof, with a copy of 
plaintiff's petition, will not confer jurisdiction ona 
court of Texas to render a personal judgment against 
such citizen and resident.—DONOVAN V, HINZIE, Tex., 
60 8S. W. Rep. 994. 

56. RAILROAD COMPANY—Lease of Tracks.— A char- 
tered railroad company, which, under legislative au- 
thority, leased its tracks and franchises to another 
such company, is not liable for the homicide of an 
employee of the latter, caused by the negligence of a 
co-employee.—BaNK8 V. GEORGIA R. & BANKING CO., 
Ga., 278. E. Rep.-992. 

57. RAILROAD COMPANY—Street Railway — Collision 
with Team.— Where plaintiff was driving a team of 
horses with a covered wagon in a city, and crossed an 
electric railway track, apd looked up the street, of 
which he had an uninterrupted view for about 1,400 
feet, and saw no car, and, after proceding a distance 
of 400 feet, turned on the track to drive into a livery 
stable, and was struck by an electric car running 24 
miles an hour in violation of the city ordinance, he 
could recover, though he failed to look before so 
crossing the track; it being in evidence that, ifthe 
car had been running at the rate of speed required by 
the ordinance, there would have been no collision.— 
Hays v. Tacoma Ry. & Power bo., U. 8. C. C., D. 
(Wash.), 106 Fed. Kep. 48. : 

58. RaILROAD COMPANY—Street Railways — Private 
Right of Way.—A street railway company organized 
under general laws may be constructed in part over 
lands acquired by purchase which are outside the 
limits of streets and highways.—FaRNHAM v. Hav- 
ERHILL & A. ST. Ry. Co., Mass.,59N. HB. Rep. 755. 

59. Res JUDICATA — Bar. — Where an action was 
brought to compel a reconveyance of land by the 
grantor In a deed on the ground thatthe grantee ob- 
tained the deed by fraudulently representing to the 
grantor, who could not read, that it did not amount 
to anything, ajudgment in such action forthe grantee 
is a barto another action between the same parties to 
compel a reconveyance on the ground of undue infiu- 
ence,—HOSEASON V. KEEGEN, Mass.,59N. E. Rep. 627, 


60. SaLEs—Contracts—Measure of Damages.— Where 
by a contract of sale, the place of delivery was the 
place of shipment, in an action by the buyer for fail 
ure to deliver the measure of damages is the differ- 
ence between the market price and the contract price 
at the place of delivery at the time of the breach, and 
testimony as to the market value at the place to which 
they were to be shipped is inadmissible. — SPECIALTY 
FORNITURE CO. v. KINGSBURY, Tex., 60 8. W. Rep. 
1030. 








61. SPECIFIC PERFORMANCE—Executors and Admin- 
istrators.—An administrator may maintain a billin 
equity for specific performance of an executory agree- 
ment made with bim by a creditor of the decedent to 
accept a sum of money in compromise of actions at 
law against the estate, the administrator having no 
adequate remedy at law, because such agreement, 
though approved by the probate court, is nota valid 
legal defense to such actions.—COOK V. RICHARDSON, 
Mass.,59N. E. Rep. 675. 

62. TaxaTION—Collateral Inheritance Tex— Validity 
—Special Fund.—Act April 19, 1699, authorizes the tax- 
ation of collateral inheritances, and provides that the 
money so received shall be deposited to the credit of 
the State seminary fund,to be used only for educa- 
tional purposes. Const. art. 4, § 43, requires all State 
revenues to go into the treasury, and probibits their 
diversion or appropriation by the general assembly, 
except by appropriations for certain specific pur- 
poses, in the order prescribed therein. Held, thatthe 
statute was pot invalid, in requiring the money to be 
paid to a certain fund, as the constitutional! provision 
does not require all State money to become a part of 
a general fund, to be used for the prescribed pur- 
poses only as appropriated in the order named, but 
only prescribes an order for the making of appropria- 
tions.—STATB V. HENDERSON, Mo., 608. W. Rep. 1093. 

68. TaxaTION—Corporations — Surety Companies.— 
Under Tax Law §§ 12, 21, 37, authorizing the deduction 
of corporate debts from the assessed value of stock, a 
surety company which has not set apart a certain 
portion of its assets to reinsure its risks is not en- 
titled to deduct a sum as a reinsurance reserve, since 
ite liability on its contracts Is nota corporate debt, 
but a contingent liability.—NaTIONAL SURETY CO. V. 
FEITNER, N. Y., 59 N. E. Rep. 781. 

64. TRuST—Absolute Deed— Parol Evidence.—The 
course of descent of real property is controlled by the 
legal title.. A trust ingrafted on an absolute deed 
may be shown by parol evidence; but the declaration 
of such trust must be contemporaneous with the 
deed, and the evidence beyond a reasonable doubt as 
tothe existence of the trust,and must be clear, cer- 
tain, and conclusive as to its terms and conditions.— 
RUSSELL V. BRUER, Ohid, 59 N. E.. Rep. 740. 


65. VENDOR AND PURCHASER — Notice to Vendee.— 
Where an owner of a lot exchanged with a city a strip 
off the west end thereof fora strip of the same width 
on the east end thereof, though not under any resolu- 
tion of the city council, his vendees purchasing with 
knowledge of the exchange are bound thereby, where 
the city authorities accepted the strip onthe west 
end, and acquiesced in the conduct of the owner of 
thelot in inclesing the strip conveyed to him by the 
city.—SCOTT Vv. CITY OF MARLIN, Tex., 608. W. Rep. 969. 


66. WATERS — Navigable Streams.—Persons using a 
navigable stream for purposes of navigation have no 
right to use the banks and trees growing thereon, 
either permanently or temporarily, without the con- 
sent of the owner.—SMITH V. ATKINS, Ky.,60 8. W. 
Rep. 930. . 

67. WILL—Curtesy—Estoppel.—Under Rev. St, 1889, § 
8869, providing that a married woman may devise her 
lands, subject to the right of the husband to his cur- 
tesy therein, a wife by devising her land to her chil- 
dren cannot deprive her surviving husband of his 
right to the possession thereof during his life as ten- 
ant by the curtesy.—CA8SLER V. GRAY, Mo., 608. W. 
Rep. 1032. 

68. WILLs—Ejectment — Partition.—Where a widow 
took alife estate in half of testator’s property, and 
the children afee in the balance, with a remainder 
after the life estate was exhausted, and there had been 
no partition, ejectment would not lie, during the 
widow’s life, against one to whom she sold such prop- 
erty, since she had the right to possession during the 
continuance of her estate.—COWBLL V. SOUTH DENVER 
REAL EstaTE Co., Colo., 68 Pac. Rep. 991. 
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